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MEMORANDUM OPINION
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This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

HAM, Judge:

A military judge sitting as a special court-martial convicted appellant, pursuant to his plea, of one specification of possession of child pornography, in violation of Article 134 Uniform Code of Military Justice [hereinafter UCMJ], 10 U.S.C. § 934.  The military judge sentenced appellant to a bad-conduct discharge, confinement for eleven months, and forfeiture of $898 pay per month for eleven months.  Pursuant to a pretrial agreement, the convening authority approved only seven months of the sentence to confinement and otherwise approved the adjudged sentence.

Appellant originally submitted this case alleging two assignments of error.
  This court then specified the following issue:

WHETHER THERE IS A SUBSTANTIAL BASIS IN LAW AND FACT TO QUESTION APPELLANT’S PLEA TO POSSESSION OF CHILD PORNOGRAPHY IN VIOLATION OF [18] U.S.C. 2252A(a)(5)(B) WHERE DURING APPELLANT’S GUILTY PLEA (1) THE MILITARY JUDGE ADVISED APPELLANT OF AND ENGAGED IN A COLLOQUY WITH APPELLANT CONCERNING THE ELEMENTS FOR [18] U.S.C. 2252A(a)(5)(A); (2) APPELLANT AFFIRMATIVELY DISCLAIMED HIS CONDUCT AS PREJUDICIAL TO GOOD ORDER AND DISCIPLINE UNDER CLAUSE 1, ARTICLE 134, UCMJ; AND (3) THE ONLY FACTUAL PREDICATE FOR CLAUSE 2, ARTICLE 134, UCMJ IS APPELLANT’S STATEMENT THAT HIS CONDUCT WAS SERVICE DISCREDITING BECAUSE 

“IT PUTS A BAD LIGHT ON EVERYBODY IN MY UNIT, YOUR HONOR.” 

We find neither of appellant’s raised errors warrants discussion or relief.  Under the unique circumstances of this case, we find a substantial basis in law and fact to question appellant’s plea to a violation of clauses 1 and 3, Article 134, UCMJ, and that the military judge abused his discretion by accepting appellant’s plea.  We grant relief in our decretal paragraph.
FACTS
The sole specification of the single charge against appellant alleged that, between on or about 1 October 2007 and on or about 14 November 2007, appellant knowingly possessed a hard drive computer containing about fifty still images and video files of child pornography “that had been transported in interstate commerce by computer, via the Internet, in violation of 18 U.S.C. § 2252A(a)(5)(B) . . . which conduct was prejudicial to good order and discipline in, or of a nature to likely to bring discredit upon, the armed forces” (emphasis added).

During his providence inquiry with appellant in accordance with United States v. Care, 40 C.M.R. 247 (C.M.A. 1969), the military judge advised appellant of the elements of 18 U.S.C. § 2252A(a)(5)(A) (possession of child pornography in the special maritime and territorial jurisdiction of the United States) and engaged in his colloquy with appellant using those elements.  


The first indication of confusion surrounding exactly what provision of federal law the government charged appellant with violating and to which he entered his plea came at the outset of the plea inquiry.  Specifically, the military judge began his plea colloquy with appellant by reading him the specification of the charge, and then advising him of the elements, as follows:
I’m going to give you some elements and some definitions.  So the elements—again this is what the government would have to prove, in this case is:

That, on or between 1 October, 2007, and on or about 14 November, 2007, you knowingly possessed a Hitachi brand computer hard drive containing about fifty still images and video files of child pornography that had been transported via interstate commerce—in other words via your computer, the internet—including . . . 


So again, you knowingly—the elements are, that you knowingly possessed a hard drive, that you received via the internet at least these two images;


That such visual depictions were each of a real minor engaged in sexually explicit conduct;


Three, that you knew that such visual depictions showed sexually explicit conduct;


Four, that you knew that at least one of the persons engaged in the sexually explicit conduct in such visual depictions were minors;


Five, that Fort Lewis, Washington, is in the special maritime and territorial jurisdiction of the United States, whereas, land owned by or otherwise under control of the United States government; and

Six, that under the circumstances, your conduct was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.  (Emphasis added.)
The military judge then defined a number of terms, including “sexually explicit conduct,” “conduct prejudicial to good order and discipline,” and “service discrediting conduct.”  The military judge also described the fifth element that he read to appellant as follows: “Now the ‘special maritime and territorial jurisdiction of the United States’ would include an installation such as Fort Lewis, Washington, which is under the exclusive or concurrent legislative jurisdiction of the United States.”

Appellant went on to admit that “the elements and the definitions, taken together, correctly describe[d] what [he] did” and explained to the military judge how his conduct violated clause 3 of Article 134, UCMJ.  The military judge then discussed with appellant how his conduct violated clauses 1 and 2 of Article 134, UCMJ:
MJ:  Were your actions to the prejudice of good order and discipline?

ACC:  No, Your Honor.

MJ:  Were they then a type of conduct that was service discrediting?

ACC:  Yes, Your Honor.

MJ:  How so?

ACC:  It puts a bad light on everybody in my unit, Your Honor.
The second indication of confusion surrounding the offense at issue in this case came as the military judge wrapped up his initial colloquy by asking appellant as follows: 

MJ:  So, Private Johnson, you admit that the elements to the charge are true?

ACC:  I do, Your Honor.

MJ:  Again, namely that on or about 1 October 07 to 14 November 07, you knowingly possessed, on your Hitachi computer hard drive, fifty still images and three video files of child pornography that you downloaded via the internet?

ACC:  That is correct, Your Honor.

MJ:  And that possession by you was of a nature likely to bring discredit upon the armed forces, correct?

ACC:  That is correct, Your Honor.

MJ:  Do either counsel believe any further inquiry is required?

TC:  Your Honor, perhaps just a little inquiry on the jurisdictional element.

MJ:  Private Johnson, do you agree that during this time period you were on active duty; that is, a soldier with the United States Army, at the installation of Fort Lewis, Washington?

ACC:  That is correct, Your Honor.

MJ:  Do you agree that the jurisdiction for this, although using a computer and it’s via the internet, the fact that you downloaded and possessed this material on this installation, that is Fort Lewis, Washington, was the basis for the jurisdiction of this court?  (Emphasis added.)
ACC:  That is correct, Your Honor.

LAW AND DISCUSSION

Violation of 18 U.S.C. § 2252A under Article 134, UCMJ Clause 3

We review a military judge’s acceptance of an accused’s guilty plea for an abuse of discretion.  United States v. Inabinette, 66 M.J. 320, 322 (C.A.A.F. 2008); United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996).  A military judge abuses his discretion if he either fails to obtain from the accused an adequate factual basis to support the plea, or if his ruling is based on an erroneous view of the law.  Inabinette, 66 M.J. at 321-22. The military judge’s broad discretion in whether or not to accept a plea is reflected in appellate application of the substantial basis test: “Does the record as a whole show ‘a substantial basis in law and fact for questioning the guilty plea.’”  Id. (quoting United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)).  
“The providence of a plea is based not only on the accused’s understanding and recitation of the factual history of the crime, but also on an understanding of how the law relates to those facts.”  United States v. Medina, 66 M.J. 21, 26 (C.A.A.F. 2008) (citing Care, 40 C.M.R. at 250-51).  With regard to Article 134, UCMJ, offenses, our superior court concluded that the three clauses of the article “do not create separate offenses.  Instead, they provide alternative ways of proving the criminal nature of the charged misconduct.”  Medina, 66 M.J. at 26 (citing United States v. Sapp, 53 M.J. 90, 92 (C.A.A.F. 2000)).  “[A]n accused has a right to know to what offense and under what legal theory he or she is pleading guilty.  This fair notice resides at the heart of the plea inquiry.”  Medina, 66 M.J. at 26 (emphasis added).  
Where a military judge “gratuitously add[s]” elements to an Article 134, UCMJ, offense, id. at 23, and an appellant admits his conduct violates the gratuitously added elements, there must be an “indication in the record that [a]ppellant was apprised or understood that he was not required to admit [the additional elements].”  Id. at 27.  In the absence of an indication that appellant had “knowledge that he was not required to admit his conduct satisfied the alternate theory” of liability, “we do not know whether he would have done so.”  Id.  This is because “[a]n accused must know to what offenses he is pleading guilty.”  Id. at 28 (emphasis added).  Therein lies our concern with the specific colloquy at issue in this case.

Both the “special maritime and territorial jurisdiction” and “interstate commerce” provisions of 18 U.S.C. §§ 2252A(a)(5)(A) and 2252A(a)(5)(B), respectively, constitute violations of the same federal statute, and both also constitute violations of Article 134, UCMJ, clause 3.  In contrast, the issue in Medina involved different clauses of Article 134, UCMJ.  66 M.J. at 23.  Similar to Medina, however, the separate provisions of the federal statute at issue involve different elements and theories of liability.  It is of no moment that the elements at issue operate as differing bases for the assertion of federal jurisdiction over the offenses, rather than as the gravamen of the prohibited criminal act.  Of course, the government here has jurisdiction over both appellant and his offense by virtue of his status as a military member, and no further assertion of either in personam or subject-matter jurisdiction is required.  Solorio v. United States, 483 U.S. 435, 450-51 (1987).  As a result, the government was free to charge appellant solely with violations of clauses 1 and 2 of Article, 134, UCMJ.  It did not do so.  When the government chose to charge appellant with violating a specific federal statutory provision made applicable to appellant as a “crime or offense not capital” through Article 134, UCMJ, clause 3 “the proof must establish every element of the crime or offense as required by applicable law.”  Manual for Courts-Martial, United States (2005 ed.), Part VI, para. 60b.  Moreover, as the government recognized by the manner in which it drafted the specification of the charge, when alleging a violation of federal law under clause 3, Article 134, UCMJ, “each element of the federal . . . statute must be alleged expressly or by necessary implication.”  Id. at para. 60c(6)(b).

The military judge advised appellant of the elements for possession of child pornography in the special maritime and territorial jurisdiction of the United States, a violation of 18 U.S.C. § 2252A(a)(5)(A), an offense with which appellant was not charged, and which, as the government conceded in oral argument, is not a lesser-included offense of the offense with which appellant was charged. Appellant was charged with a violation of 18 U.S.C. § 2252A(a)(5)(B), knowing possession of child pornography that had been transported in interstate commerce.  Appellant pled guilty to the offense as charged, and did not make any exceptions or substitutions in his plea.  In addition, the stipulation of fact indicates that appellant “downloaded child pornography to his laptop computer across state lines using a peer-to-peer file sharing program called Limewire.”  It contains no evidence supporting appellant’s possession of child pornography in the special maritime and territorial jurisdiction of the United States in violation of 18 U.S.C. § 2252A(a)(5)(A).

Simply stated:  elements matter. If there was any doubt, our superior court eliminated it in cases such as United States v. Morton, 69 M.J. 12 (C.A.A.F. 2010); United States v. Miller, 67 M.J. 385, 389 (C.A.A.F. 2009); and Medina, 66 M.J. at 21.  See also United States v. Jones, 68 M.J. 465 (C.A.A.F. 2010).*  We are not free to play “fast and loose” with statutory elements, and swap one offense or one theory of liability for another.  Medina, 66 M.J. at 26.  The issue is one of notice and basic due process.  Id.  We cannot affirm a non lesser-included offense under Schmuck v. United States, 489 U.S. 705 (1989), unless appellant is on notice that he is also charged with that offense either through the charge sheet or advice of the military judge.  Medina, 66 M.J. at 27.  Further, if appellant's first notice of such an offense during a guilty plea occurs when the military judge advises appellant on the elements of the offense to which he has entered a plea of guilty, appellant must also be informed that unless he voluntarily chooses to do so, his plea does not admit guilt to the non lesser-included offense.  Id.
As with separate clauses of Article 134, UCMJ, at issue in Medina, when the government alleges a violation of a one specific provision of a federal statute, it cannot then proceed to find an accused guilty under a second provision, unless the second provision is included within the charged offense. The government in this case put appellant on notice that he violated the interstate commerce provision of 18 U.S.C.§ 2252A(a)(5)(B), and appellant entered a plea to that provision.  Appellant was neither charged with, nor did he enter a plea of guilty to the special territorial and maritime jurisdiction provision of 18 U.S.C. § 2252A(a)(5)(A).  As a result, neither the government, which made the charging decision in the case, and which decided to accept appellant’s plea to the charged offense, nor the military judge was free to proceed under that provision, without notice to appellant that he was not required to admit guilt to that provision. 

If the only issue in this case was the unnecessary or gratuitously added element, we believe we could still affirm appellant’s plea to the charged offense if the colloquy and stipulation of fact otherwise met the requirements of Care.  The gratuitous element is not the only error in the plea colloquy, however.  Beyond the mere addition of the unnecessary element, it is clear to us that both the military judge and trial counsel were either mistaken or confused concerning the statutory provision and theory of liability—interstate commerce—to which appellant pled guilty.  If this was not clear when the military judge added the unnecessary element at the outset of the providency inquiry, it became so when the military judge, at the request of trial counsel and although still in muddled fashion, clarified to appellant that the “basis of jurisdiction,”—that is, the specific statutory provision—upon which his plea and conviction rested was “the fact that [appellant] downloaded and possessed this material on . . . Fort Lewis,”  i.e. within the special maritime and territorial jurisdiction of the United States.  We must conclude that the statutory provision upon which the military judge (and apparently the trial counsel as well) proceeded, and upon which he told appellant he was proceeding—special maritime and territorial jurisdiction—is the theory upon which he based his finding of guilty.  At the least, we have no confidence based on the record before us that the military judge did not mistakenly find appellant guilty of a different statutory provision than the one to which appellant was on notice and entered his plea.  Accordingly, following the precedent of Medina, the finding of guilt under clause 3, Article 134, UCMJ, cannot stand.  

In the past, we may have resolved this situation under the “closely related offense doctrine” which allowed an appellate court to “uphold a conviction when the providence inquiry clearly establishe[d] guilt of an offense different from but closely related to the crime to which the accused [] pleaded guilty.”  United States v. Wright, 22 M.J. 25, 27 (C.M.A. 1986).  See also United States v. Epps, 25 M.J. 319, 323 (C.M.A. 1987); United States v. Felty, 12 M.J. 438 (C.M.A. 1982).  However, the closely related offense doctrine is no longer available.  Our superior court recently held, “Affirming a guilty plea based on admissions to an offense to which an accused has not in fact pleaded guilty and which is not a lesser-included offense of the charged offense is inconsistent with traditional due process notions of fair notice.”  Morton, 69 M.J. at 16.  As a result, we cannot affirm appellant’s conviction for a violation of 18 U.S.C. § 2252A(a)(5)(A).  

Violation of Article 134, UCMJ Clauses 1 and 2


While we cannot affirm appellant’s conviction for a violation of 18 U.S.C.   

§ 2252A(a)(5)(B) under clause 3 of Article 134, UCMJ, we now turn to the second part of the specification of appellant’s charge.  Appellant was also charged with violating clauses 1 and 2 of Article 134, UCMJ—that his conduct was “prejudicial to good order and discipline in or of a nature likely to bring discredit upon, the armed forces.”  Unfortunately, the stipulation of fact does not discuss either of these two elements, so we must rely on appellant’s colloquy with the military judge. 

We first examine whether appellant’s conduct was “to the prejudice of good order and discipline” in violation of clause 1, Article 134, UCMJ.  A review of the facts in this case show that in fact, appellant’s conduct was more likely prejudicial to good order and discipline than service discrediting.  Appellant lived in the barracks on post and admitted to downloading child pornography in his barracks room.  Additionally, fellow soldiers in his unit discovered the child pornography on his computer, were “disturbed” by the images, and notified the chain of command.  However, we cannot affirm appellant’s conviction under this clause because appellant affirmatively disclaimed his conduct violated this clause.  The military judge specifically asked, “Were your actions to the prejudice of good order and discipline?”  Appellant plainly responded, “No, Your Honor.”  Thus, we are left to determine whether appellant’s conduct was service discrediting in violation of clause 2, Article 134, UCMJ.  

Appellant agreed in response to the military judge’s question that his conduct was “a type of conduct that was service discrediting.”  In response to the military judge’s question of how, appellant responded, “It puts a bad light on everybody in my unit, Your Honor.”  The question for this court is whether this response, with no further amplification, gives this court a substantial basis to question appellant’s plea.  We find that it does not.


In United States v. Hays, our superior court affirmed appellant’s conviction under clause 2, Article 134, UCMJ, where “[a]ppellant left no doubt on the record as to his awareness of the impact of his conduct on the image of the armed forces.”    62 M.J. 158, 168 (C.A.A.F. 2005).  In Hays, the appellant admitted his conduct receiving, distributing, and possessing child pornography and soliciting others to distribute and receive child pornography was of a nature to bring discredit upon the Armed Forces.  He specifically admitted, “I felt [my conduct] was bringing discredit upon the Armed Forces . . .” and he agreed with the military judge that “if civilians knew that [he was] sending out email requesting others to send and receive child pornography . . . that tends to make them think less of people in the military.”  Id.
 Cf. United States v. Nance, 67 M.J. 362, 365 (C.A.A.F. 2009) (finding military judge did not abuse his discretion in accepting plea to conduct prejudicial to good order and discipline where “‘the factual circumstances as revealed by the accused himself objectively support [his] plea’”) (quoting United States v. Barton, 60 M.J. 62, 64 (C.A.A.F. 2004)).

While appellant in this case did not articulate the service discrediting nature of his conduct as clearly as in Hays, we find his colloquy with the military judge does meet the bare minimum for sufficiency.  However, this plea inquiry is not a model one for any purpose and this opinion should not be read as endorsing it as such.  To be clear, this plea inquiry is a near train wreck.   Nonetheless, the record does not provide a substantial basis to question appellant’s plea to a violation of clause 2 of Article 134, UCMJ, where appellant admitted his conduct was service discrediting because it “put his unit in a bad light.”  See Sapp, 53 M.J. at 92.  Appellant was charged with violating, inter alia, clause 2 of Article 134, UCMJ, was properly advised of that element by the military judge, admitted his conduct (downloading child pornography using Limewire while in a barracks room in Fort Lewis, Washington) was service discrediting, and succinctly explained why he believed that to be the case.  We find the bare minimum for a sufficient factual predicate for finding appellant’s conduct was “of a nature likely to bring discredit upon the armed forces” is met in this case.
CONCLUSION

The court affirms only so much of the finding of the Charge and its Specification as finds that appellant did, at or near Fort Lewis, Washington, between on or about 1 October 2007 and on or about 14 November 2007, knowingly possess a Hitachi brand computer hard drive containing about fifty still images and video files of child pornography which conduct was of a nature likely to bring discredit upon the armed forces.  Reassessing the sentence on the basis of the error noted, the entire record, and in accordance with the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986) and United States v. Moffeit, 63 M.J. 40 (C.A.A.F. 2006), to include the factors Judge Baker identified in his concurring opinion, the sentence is affirmed.


Chief Judge TOZZI and Judge SIMS concur.







FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 

� Appellant’s assignments of error alleged:





I.


THE ACTION ON APPELLANT’S CASE IS VOID BECAUSE NO ORDERS OR OTHER DOCUMENTS REFLECT THAT THE CORPS COMMANDER WHO REFERRED APPELLANT’S CASE EVER SUBSEQUENTLY TRANSFERRED POST-TRIAL JURISDICTION TO THE INSTALLATION COMMANDER WHO TOOK ACTION.





II.


APPELLANT WAS IMPROPERLY CHARGED AND FOUND GUILTY IN THE DISJUNCTIVE.


� We echo Judge Stucky’s comments in Medina:  “It is a mystery . . . why, after [the Court of Appeals for the Armed Force]’s ten-year history of invalidating convictions for child pornography offenses under clause 3, and of upholding convictions for such offenses under clause 2, we continue to see cases charged under clause 3.”  Medina, 66 M.J. at fn. 1 (Stucky, J., dissenting).





* Corrected


� We recognize that Medina calls into question whether the appellant in Hays was on notice that his conduct, charged as a violation of clause 3, Article 134, UCMJ, also violated clauses 1 and 2. The point for which we cite Hays nonetheless remains valid.   
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