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MEMORANDUM OPINION

-----------------------------------------
MERCK, Judge:


A military judge, sitting as a general court-martial, convicted
 appellant pursuant to his pleas, of absence without leave, larceny (sixteen specifications), forgery, obtaining services under false pretenses, false or unauthorized pass, (two specifications), and impersonating a noncommissioned officer, in violation of Articles 86, 121, 123, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 921, 923, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a dishonorable discharge, confinement for thirty months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved only so much of the sentence as provided for a bad-conduct discharge and confinement for twenty months.  


The case is before the court for automatic review under Article 66, UCMJ.  We have considered the record of trial, appellant’s two assignments of error, and the government’s reply thereto.  We find no basis for relief.  However, the following issue warrants discussion:  

Was appellant entitled to an additional day-for-day confinement credit against his sentence to confinement from 6-12 May 1997 for lack of a 48-hour probable cause review of his confinement?

FACTS


By stipulation of the parties, it was agreed that on 4 May 1997, at Columbus, Ohio, appellant was stopped by a Columbus, Ohio police officer for driving an automobile with its headlights off and subsequently arrested for allegedly stealing a rental car.  Appellant had rented a car in San Antonio, Texas, using forged military orders.  The civilian police immediately notified the military police, who issued a detainer to prevent the civilian police from releasing appellant.  Later that same day, the chief of military justice at Fort Sam Houston, Texas, requested that the Columbus, Ohio police department detain appellant until the military police could retrieve him.  On 7 May 1997, military authorities made an official request that the local prosecutor dismiss the charges against appellant so that the military could prosecute him.  On 12 May 1997, the charges were dismissed and appellant was returned to Fort Sam Houston.  Upon appellant’s return to his unit on 12 May 1997, his commander revoked his off post pass privileges.  Appellant was tried by a general court-martial on 18 September 1997.  

DISCUSSION

At trial, the government conceded that appellant was entitled to day-for-day credit against his sentence for the time he spent in civilian confinement (4-12 May 1997).  The issue we address is whether, under the particular facts of this case, appellant was entitled to an additional day-for-day confinement credit against his sentence to confinement from 6-12 to May 1997.  See United States v. Rexroat, 38 M.J. 292 (1993)(absent exigent circumstances a military accused’s pretrial confinement must be reviewed by a neutral and detached official within 48 hours of confinement).
  “[P]robable cause determinations made after 48 hours of arrest are presumptively untimely,” and “‘the burden shifts to the government to demonstrate the existence of a bona fide emergency or other extraordinary circumstance.’” Rexroat, 38 M.J. at 294 (quoting County of Riverside v. McLaughlin, 500 U.S. 44, 57 (1991)). 


We must first decide if Rexroat’s 48-hour review requirement started to run upon appellant’s arrest in Ohio or at some later time.  For civilian confinement, Rexroat's 48-hour review applies if a military member is confined by civilian authorities solely for a military offense and with notice and approval of military authorities.  See United States v. Lamb, 47 M.J. 384, 385 (1998)(citing United States v. Ballesteros, 29 M.J. 14, 16 (C.M.A. 1989)).


It is clear from the record that the arrest of appellant by the Ohio authorities was not at the behest or direction of military authorities.  He was arrested for stealing an automobile and driving with his lights off.  Upon notice of appellant’s confinement in Ohio on 4 May 1997, the military authorities at Fort Sam Houston immediately informed the local Ohio authorities that they wanted custody of appellant.  On 7 May 1997, military officials requested that the Ohio authorities dismiss their charges against appellant, and on 12 May 1997 Ohio authorities complied.
  

In deciding a Rexroat credit issue, the burden of proof by preponderance of the evidence is on the appellant.  Lamb, 47 M.J. at 385; Rule for Courts-Martial 905(c).  Given the circumstances of this case, appellant has failed to carry his burden to show that he was confined by civilian authorities solely for a military offense.  Accordingly, the military judge correctly denied appellant’s request for Rexroat credit at trial.

The findings of guilty and the sentence are affirmed.

Senior Judge SQUIRES and Judge TRANT concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

�  The “corrected” promulgating order is in error where it fails to reflect that Specifications 3-6 of Charge II were merged with Specification 1 of Charge II, and where it reflects a finding of not guilty of Specification 7 of Charge II.  This court will issue a court-martial order correction to rectify these errors in the promulgating order.





�  In United States v. Stuart, 36 M.J. 746 (A.C.M.R. 1993), this court determined that an accused was entitled to day-for-day confinement credit under Rule For Courts-Martial 305(k)(1995) [hereinafter R.C.M.] for lack of a 48-hour probable cause review.  On 27 May 1998, the President signed Executive Order 13086 amending R.C.M. 305(i) to require a 48-hour probable cause review.  See Manual for Courts-Martial, United States, (1998 edition), Appendix 25, A25-36, 37, 52 [hereinafter MCM].





�  We take judicial notice of the fact that 10-11 May 1997 were Saturday and Sunday.
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