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MEMORANDUM OPINION

-----------------------------------------
HOLDEN, Judge:
A military judge sitting as a special court-martial convicted appellant, contrary to her pleas, of assault upon a commissioned officer in violation of Article 128, Uniform Code of Military Justice, 10 U.S.C. § 928 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for three months, and reduction to Private E1.

This case is before us for review pursuant to Article 66, UCMJ.   Appellant was originally charged, inter alia, with assault upon a commissioned officer who was in the execution of her duties in violation of Article 90, UCMJ.  The assault specification alleged that appellant “did . . . strike [First Lieutenant (1LT) JW] . . . on the head, arms, legs and face with her fists and feet.”  After hearing the evidence and closing arguments, the military judge convicted appellant of the lesser included assault offense under Article 128, UCMJ, and declared that he was “sua sponte granting an R.C.M.( 917 motion for a finding of Not Guilty as to that part of Specification 1 of Charge II alleging ‘head and face.’”  He also acquitted appellant of being disrespectful to and disobeying the same officer victim.  
Appellant avers that the staff judge advocate’s post-trial recommendation (SJAR) contained an error because it failed to omit the words “head” and “face” deleted by the military judge and thereby incorrectly advised the convening authority of the number of places and the locations on the officer victim’s body where appellant punched and kicked her.  Appellate government counsel concede the error and propose that we provide relief by amending the promulgating order, which contains the same error.  While we accept the government’s concession regarding the error, its remedy is neither appropriate nor sufficient.  We will grant appropriate relief in our decretal paragraph.  


Unless otherwise indicated in the action, a convening authority approves the findings as stated in the SJAR.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994); United States v. Lindsey, 56 M.J. 850, 851 (Army Ct. Crim. App. 2002).  In this circumstance, we may either affirm the findings of guilty “that are correctly and unambiguously stated in the SJAR, or return the case to the convening authority for a new SJAR and action.”  United States v. Henderson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002) (citing Diaz, 40 M.J. at 345; United States v. Christensen, 45 M.J. 617, 618 (Army Ct. Crim. App. 1997); R.C.M. 1107(g)).  

Appellant physically assaulted First Lieutenant (1LT) JW, the first officer in her supervisory chain, while deployed in a combat environment in Kabul, Afghanistan.  The evidence adduced at trial indicated that appellant became angry at 1LT JW because 1LT JW told appellant to end her telephone call so that 1LT JW could use the phone.  First Lieutenant JW further angered appellant by canceling appellant’s “morale day trip” to Bagram and by stating that she intended to counsel appellant about her disrespectful attitude.  Appellant went to 1LT JW’s room to talk to 1LT JW about the cancellation of her trip.  Their discussion rapidly deteriorated to the point where appellant was confrontational and noncompliant.  When 1LT JW tried to leave the room to summon appellant’s supervisor for assistance, appellant, who was nearly six feet tall, grabbed 1LT JW, who was only five feet four inches tall, and hit her repeatedly.  First Lieutenant JW described the assault, in pertinent part, as follows:  

I ha(d) a specialist in my bedroom hitting me as hard as she could for about . . . a minute.

. . . 

I got on the floor to protect myself and I leaned to my right and I brought my legs up and I kept my hands over my head and she started kicking me.  She kicked me twice. . . .

. . .

I was in shock and I was screaming at the top of my lungs. . . .  I just didn’t know what else to do and she wasn’t stopping.
Sergeant DW, a noncommissioned officer who heard 1LT JW’s screams, ran to help 1LT JW.  When she approached 1LT JW’s room, she saw appellant kick 1LT JW while 1LT JW was on the floor “laying like, in a fetal state, . . . and crunched up.”  Sergeant DW yelled at appellant and asked her what she was doing but appellant walked away without answering.  After the assault by appellant, 1LT JW experienced soreness for about four days and had bruises on her arms and shoulders that lasted almost two weeks.  
Based on the circumstances of this case, we are satisfied that a correct statement of the findings in the SJAR would not have affected the sentence approved by the convening authority.  Therefore, it is not necessary to return appellant’s case to the convening authority for a new review and action.  We will affirm a finding of guilty of Specification 1 of Charge II that reflects the finding made by the military judge and reassess the sentence in light of the misstated finding.  See Henderson, 56 M.J. at 913; United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998).
The remaining assignment of error is without merit.  We have considered the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  
We affirm only so much of the finding of guilty of Specification 1 of Charge II as finds that appellant “did, at Kabul Compound, Afghanistan, on or about 17 November 2003, strike [1LT JW], her superior commissioned officer, then known by [appellant] to be her superior commissioned officer, on the arms and legs with her fists and feet” in violation of Article 128, UCMJ.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the sentence is affirmed. 

Senior Judge BARTO and Judge MAHER concur.
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