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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:
A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of desertion (two specifications), absence without leave (three specifications), failure to go to his place of duty (two specifications), failure to obey an order, use of marijuana (five specifications) and cocaine (two specifications), and breaking restriction in violation of Articles 85, 86, 92, 112a, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 885, 886, 892, 912a, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for six months, forfeiture of $500.00 pay per month for six months, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provides for a bad-conduct discharge, confinement for four months, forfeiture of $500.00 pay per month for six months, and reduction to Private E1.  The convening authority also credited appellant with 118 days toward his sentence to confinement.  
The case is before us for review under the provisions of Article 66, UCMJ.  We agree with appellant that the military judge erred by accepting his guilty plea to failure to obey an order.  We will grant appropriate relief in our decretal paragraph.
Appellant pleaded guilty to failing to obey “a lawful order issued by Patrolman Nancy T. Measheaw, Fort Drum Military Police, AWOL Apprehension Team, to proceed by the most direct route and report to his commanding officer at Fort Hood, Texas, an order which it was his duty to obey.”  The plea inquiry established that Patrolman Measheaw was a civilian police officer employed by the Department of the Army.  
A lawful order must be “issued by a member of the armed forces” to be enforceable under Article 92, UCMJ.  Government appellate counsel note that “[c]ivilian police and security guard personnel, while on duty at an installation, are considered part of the Army, and are therefore subject to the restrictions on aid to civilian law enforcement imposed by section 1385, Title 18, United States Code, commonly known as the Posse Comitatus Act.”  Army Reg. 190-56, Military Police:  The Army Civilian Police and Security Guard Program, para. 5-2b (21 June 1995).  As such, the government contends that a civilian police officer is “indistinguishable” from a member of the armed forces, and an order given by a civilian police officer employed by the Department of the Army should be enforceable under the provisions of Article 92(2), UCMJ. 
We are not persuaded by the government’s argument.  A regulatory conclusion by the Secretary of the Army that civilian security personnel “are considered part of the Army” for the purposes of the Posse Comitatus Act does not necessitate a conclusion that Congress intended such personnel to be members of the armed forces in all matters relating to military justice.  While the UCMJ does not expressly define the term “member of the armed forces,” Article 2(a)(1) of the Code provides that “[m]embers of a regular component of the armed forces” are subject to the UCMJ.  The provision describes the term to include the following:

[T]hose awaiting discharge after expiration of their terms of enlistment; volunteers from the time of their muster or acceptance into the armed forces; inductees from the time of their actual induction into the armed forces; and other persons lawfully called or ordered into, or to duty in or for training in, the armed forces, from the dates when they are required by the terms of the call or the order to obey it.
Noticeably absent from this description is any reference to civilian employees of the military departments.  
To the extent that Article 2, UCMJ, makes any reference to civilians, it does so in provisions separate from those referring to members of the active or reserve components of the armed forces.  See UCMJ art. 2(a)(7) (referring to “[p]ersons in custody of the armed forces serving a sentence imposed by court-martial”); UCMJ art. 2(a)(10) (referring to “persons serving with or accompanying an armed force in the field” during times of war).  Also noteworthy is the fact that where Congress has used the term “member of the armed forces” elsewhere in Title 10 of the United States Code, that term is sometimes distinguished from “civilian employees” of the military departments.  See, e.g., 10 U.S.C. § 194 (2005) (distinguishing between members of the armed forces and civilian employees assigned or detailed to Defense Agencies and Department of Defense Field Activities).  As such, we cannot conclude that a civilian employee of the Department of the Army(even one performing law enforcement duties(is a member of the armed forces under the facts of this case.  
Because the order at issue was not given by a member of the armed forces, there is a substantial basis in law and fact for questioning the basis of appellant’s plea of guilt.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  We therefore hold that the military judge abused her discretion by accepting appellant’s pleas of guilty to Charge III and its Specification.  

The findings of guilty of Charge III and its Specification are set aside and Charge III and its Specification are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), we affirm the sentence.  
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