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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


Pursuant to his pleas, the appellant was convicted by a military judge sitting as a general court-martial of rape, forcible sodomy, and extortion in violation of Articles 120, 125, and 127, Uniform Code of Military Justice, 10 U.S.C. §§ 920, 915, and 927 (1988) [hereinafter UCMJ].  He was sentenced to a dishonorable discharge, confinement for eleven years, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only ten years of the sentence to confinement and otherwise approved the sentence. 


The appellant contends, inter alia, that his trial defense counsel provided ineffective assistance in his post-trial clemency submissions to the convening authority.  We disagree and affirm.


The appellant completed a post-trial and appellate rights form on 24 September 1996, upon the completion of his court-martial.  In the form, the appellant acknowledged that he understood that matters he wished to submit to the convening authority “must be submitted within 10 days” after he or his counsel received a copy of the record of trial or the post-trial recommendation “whichever occurs later.”  The appellant, however, made no attempt to provide his trial defense counsel with post-trial submissions.  

After receiving the record of trial and post-trial recommendation of the Staff Judge Advocate, the trial defense counsel requested a delay for clemency submissions from 25 November 1996 until 15 December 1996.  The trial defense counsel submitted a “Plea for Clemency” dated 16 December 1996.  It was received,  by facsimile transmission, by the staff judge advocate’s office on 17 December 1996.  The convening authority took action on the case on 19 December 1996.


The appellant contends that the trial defense counsel did not contact him to discuss the post-trial submissions until 17 December 1996.  He also contends that trial defense counsel dealt improperly with his mother in regard to other submissions.  

The ultimate issue in this type of case is whether the appellant, through no fault of his own, was deprived of a meaningful clemency review conducted by the convening authority.  The issue is sometimes analyzed in terms of ineffective assistance of counsel for purposes of post-trial submissions.  See United States v. Hicks, 47 M.J. 90 (1997), petition for cert. filed, 4 Dec. 1997.  On occasion, we have examined the question in terms of fundamental fairness, and have ordered a new recommendation and action without assessing blame.  See, e.g., United States v. Starks, 36 M.J. 1160 (A.C.M.R. 1993); United States v. Sosebee, 35 M.J. 892 (A.C.M.R. 1992).  See also United States v. Spurlin, 33 M.J. 443 (C.M.A. 1991).

In this case, the trial defense counsel submitted matters on behalf of the appellant for the convening authority to consider in determining whether to grant clemency.  The appellant neither obtained nor prepared additional matters for submission.  The appellant now claims that the submissions did not include all the items that should have been submitted.  This is not, however, a case where the trial defense counsel failed to consult with the appellant.  See, e.g., United States v. Hood, 47 M.J. 95 (1997).  This is a case where the appellant failed to supply matters to the defense counsel in a timely manner.

Even if we accept the appellant’s assertion that he was not contacted by counsel until 17 December 1996, then he should have completed the preparation of his submissions shortly thereafter.  That process should have been completed, at a minimum, within twenty days after he was notified by his defense counsel.  Under those circumstances, he may have a basis to complain about his counsel.  Here, however, the clemency matters that he now claims should have been submitted in December 1996, were not prepared until 19 July 1997 and 25 August 1997—approximately ten months after the completion of his trial.  In addition, the appellant apparently never prepared a submission of his own for the convening authority.  He blames his counsel for his own failure to prepare anything to submit to the convening authority.  We do not agree that an appellant may wait for approximately ten months and then claim that the submissions were not made because of the ineffective assistance of his trial defense counsel.


To prevail on his claim of ineffective assistance of counsel, appellant must show that his counsel’s deficient performance prejudiced his case.  In this regard, he must show that there is a reasonable probability that, but for counsel’s unprofessional errors, the results of the proceedings would have been different.   Strickland v. Washington, 466 U.S. 668, 694 (1984).  In this case, the appellant has not carried his burden—he has shown neither unprofessional performance nor prejudice resulting therefrom.

The final decision about what to submit to a convening authority lies with an accused.  See United States v. Lewis, 42 M.J. 1, 4 (1995).  We will not enunciate a rule, however, that would allow an appellant to do nothing in regard to submissions and then complain on appeal about his attorney’s performance.


The matters personally asserted by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) are without merit.  

The findings of guilty and the sentence are affirmed.
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