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OLMSCHEID, Senior Judge:


A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of knowingly and wrongfully possessing child pornography in violation of 18 U.S.C. § 2252A(a)(5)(A), in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for sixteen months, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved confinement for fourteen months, otherwise approved the adjudged sentence, and credited appellant with five days of confinement credit against his sentence to confinement.  This case is before the court for review pursuant to Article 66, UCMJ.
We have considered the record of trial, appellant’s assignments of error, the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s reply thereto.  Appellant asserts, inter alia, his guilty plea to possession of child pornography is improvident, and requests that this court set aside the findings of guilty and the sentence.  We agree and will grant appropriate relief in our decretal paragraph.
FACTS
Appellant’s convictions are based upon violations of the Child Pornography Prevention Act (CPPA), 18 U.S.C. § 2251, et seq.  Appellant pleaded guilty to and was convicted of wrongfully possessing child pornography while in Kosovo
 (the Specification of the Charge).
  During the Care
 inquiry, appellant stated he had downloaded child pornography in the ninth grade, when he was approximately fourteen years old.  At the time, he saved the images on his personal computer in a folder he labeled “young,” which he then saved within a larger pornography folder labeled “other.”  Appellant last looked at the child pornography when he was in the eleventh grade, approximately four to five years before investigators found child pornography on his computer.  He joined the Tennessee Army National Guard in March 2002, and was activated and deployed to Kosovo in October 2003.  Before deploying, appellant transferred all his computer files from his laptop to an external hard drive, which he brought with him to Kosovo.  At the time he transferred his computer files, he had forgotten his files contained child pornography.
While in Kosovo, another soldier asked appellant whether he possessed any pornography.  Appellant said he did, and helped the soldier download his larger pornography folder labeled “other.”  At the time, appellant thought the folder contained only adult pornography, not recalling that the “young” subfolder within it contained child pornography.  However, appellant told the military judge that, had anyone told him the adult pornography folder (“other”) contained a subfolder labeled “young,” he would have remembered the “young” subfolder contained the child pornography he downloaded when he was fourteen years old.  In sum, appellant admitted:  “[W]ithout being questioned or being asked about what [was] . . . in that folder, I would have not known that child pornography was there.”
The military judge found improvident appellant’s guilty plea to distributing child pornography (Specification 2 of the Charge) because appellant stated he thought his larger pornography folder contained only adult pornography.  The military judge, after initially rejecting appellant’s guilty plea to possessing child pornography (Specification 1 of the Charge), accepted appellant’s plea after appellant stated:  (1) he knew he downloaded everything contained in his larger pornography folder from his laptop to his external hard drive; (2) he knew at one time in the past that his pornography folder contained child pornography; and (3) had he been asked about the subfolder labeled “young,” he would have remembered it contained child pornography.
LAW
Our court reviews a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Abbey, 63 M.J. 631, 632 (Army Ct. Crim. App. 2006) (citing United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996)).  We will not disturb a military judge’s acceptance of a guilty plea unless the record of trial shows a substantial basis in law and fact for questioning the plea.  United States v. Adams, 63 M.J. 223, 226 (C.A.A.F. 2006) (citing United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)).  A providence inquiry into a guilty plea must:  (1) establish that the accused believes and admits he or she is guilty of the charged offenses; and (2) provide a set of factual circumstances—admitted by the accused—which objectively support the guilty plea.  Rule for Courts-Martial [hereinafter R.C.M.] 910(e); United States v. Simmons, 63 M.J. 89, 92 (C.A.A.F. 2006); United States v. Barton, 60 M.J. 62, 64 (C.A.A.F. 2004); United States v. Morris, 58 M.J. 739, 742-43 (Army Ct. Crim. App. 2003).  Although the stipulation of fact in this case discusses the offenses, and the military judge can use the stipulation in conjunction with the verbal exchange, United States v. Sweet, 42 M.J. 183, 185-86 (C.A.A.F. 1995), there must be sufficient evidence that the appellant is “‘convinced of, and able to describe[,] all the facts necessary to establish guilt.’”  United States v. Faircloth, 45 M.J. 172, 174 (C.A.A.F. 1996) (quoting R.C.M. 910(e) discussion).
DISCUSSION
The military judge correctly explained to appellant the elements of wrongfully possessing child pornography.  The first element alleged “that [between] on or about 5 February 2004 and 21 April 2004, [appellant] knowingly possessed three or more visual depictions of child pornography.”  In response to the military judge’s questions, appellant repeatedly stated that, during the alleged period, he did not knowingly possess child pornography.  Appellant became aware that he possessed child pornography, i.e., “knew” the contents of the “young” subfolder, only after investigators found, and questioned appellant about, the images on his computer.
The relevant period for appellant’s knowing possession of child pornography is between on or about 5 February 2004 and 21 April 2004, not when he downloaded the images at the age of fourteen, and not when he last looked at some of the images approximately four to five years prior to investigators finding the images on his computer.  As appellant explained to the military judge, when he downloaded the entire contents of his laptop onto his external hard drive to take with him to Kosovo, he had forgotten the contents included child pornography.  Because the factual circumstances repeatedly admitted by appellant do not objectively support his guilty plea, we find a substantial basis in law and fact for setting aside the Specification of the Charge and the Charge.

CONCLUSION
The findings of guilty and the sentence are set aside.  The same or a different convening authority may order a rehearing.
  If the convening authority determines a rehearing is impracticable, he may dismiss the Specification of the Charge and the Charge.


Judge GALLUP and Judge KIRBY concur.
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MALCOLM H. SQUIRES, JR.







Clerk of Court
� After appellant’s trial, but before the filing of appellate pleadings, our superior court determined the CPPA does not have extraterritorial application to misconduct “engaged in outside the territorial boundaries of the United States when charged under clause 3 of Article 134,” UCMJ.  United States v. Martinelli, 62 M.J. 52, 54 (C.A.A.F. 2005).  Although the government charged appellant under clause 3 of Article 134, UCMJ, the government also included within these specifications language from clauses 1 and 2 of Article 134.  Clause 1 offenses involve conduct “prejudicial to good order and discipline” in the armed forces.  Manual for Courts-Martial, United States (2002 ed.), Part IV, para. 60c(2).  Clause 2 offenses involve conduct “of a nature to bring discredit upon the armed forces.”  Id. at para. 60c(3).  “[A]n improvident plea to a CPPA-based clause 3 offense may, under certain circumstances, be upheld as a provident plea to a lesser[-]included offense under clauses 1 or 2 of Article 134.”  Martinelli, 62 M.J. at 66 (citing United States v. Mason, 60 M.J. 15, 18-19 (C.A.A.F. 2004), and United States v. O’Connor, 58 M.J. 450, 454 (C.A.A.F. 2003)).  Based on our decision in this case, we need not address this issue.





� The military judge dismissed Specification 2 of the Charge (wrongful distribution of child pornography) without prejudice prior to findings, and renumbered “Specification 1” of the Charge as “the Specification.”





� United States v. Care, 18 C.M.A. 535, 541, 40 C.M.R. 247, 253 (1969).


� Based on our decision in this case, neither party is bound by the pretrial agreement.  The convening authority may order a rehearing on the original charge and its two specifications and the sentence.  The military judge’s dismissal of Specification 2 of the Charge, see note 2, supra, without prejudice prior to findings, does not equate to a finding of not guilty, and therefore, jeopardy has not attached.  See Article 63, UCMJ (“Upon a rehearing the accused may not be tried for any offense of which he was found not guilty by the first court-martial . . . .”); United States v. Brooks, 42 M.J. 484, 486 (C.A.A.F. 1995) (“[A] defendant is acquitted only when the ruling of the judge, whatever its label, actually represents a resolution [in the defendant’s favor], correct or not, of some or all of the factual elements of the offense charged.”) (alteration in original) (internal quotation marks omitted); United States v. Bowles, 37 M.J. 708, 710 (A.C.M.R. 1993) (“If the military judge has dismissed [a charge and its specification] without prejudice, and a new charge is preferred, the convening authority’s options include ordering a combined rehearing.”); United States v. Hunt, 24 M.J. 725, 728-29 (A.C.M.R. 1987) (noting five instances where dismissal did not amount to finding of not guilty); United States v. Johnson, 2 M.J. 541, 546 (A.C.M.R. 1976) (finding “defense of former jeopardy” attaches upon judgment of acquittal, i.e., finding of not guilty); see also Reid v. Covert, 351 U.S. 487, 491 (1956) (“[M]ilitary courts have recognized rehearings to be but continu-ations of the original proceedings . . . .”); United States v. Riggs, 22 C.M.R. 598, 600-01 (A.B.R. 1956) (stating same).  Furthermore, the government must amend the specifications “prior to any rehearing to allege lesser[-]included offenses of conduct prejudicial to good order and discipline in the armed forces, or of a nature to bring discredit upon the armed forces in violation of clauses 1 and/or 2 of Article 134.”  Martinelli, 62 M.J. at 68 n.15.  See note 1, supra.
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