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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of failure to go to his place of duty (three specifications), violating a lawful order (two specifications), larceny (two specifications), wrongful appropriation, breaking restriction, and fleeing the scene of an accident, in violation of Articles 86, 92, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 892, 921, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for forty-four months, total forfeiture of all pay and allowances, and reduction to the grade of Private E1.  The convening authority approved only twenty-nine months of appellant’s sentence to confinement, but otherwise approved the adjudged sentence.  Appellant was credited with 217 days of confinement against his sentence to confinement.

This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, those matters raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s reply thereto.  We agree with appellant’s assertion that his guilty plea to Specification 1 of Charge IV, fleeing the scene of an accident, was improvident.  The remaining issues raised by appellant are without merit. 
DISCUSSION

“For a guilty plea to be provident, the accused must be convinced of, and be able to describe, all of the facts necessary to establish guilt.”  United States v. O’Connor, 58 M.J. 450, 453 (C.A.A.F. 2003).  The military judge must elicit “‘factual circumstances as revealed by the accused himself [that] objectively support that plea[.]’”  Id.  (quoting United States v. Jordan, 57 M.J. 236, 238 (C.A.A.F. 2002)).  A finding of guilty based on a guilty plea will not be set aside on appeal unless the record of trial shows a “substantial basis in law and fact for questioning the guilty plea.”  Id.  See also United States v. Phillipe, 2006 CAAF LEXIS 915   (C.A.A.F. July 18, 2006).


To find appellant provident to a plea of fleeing the scene of an accident, the military judge was required to have appellant establish “[t]hat [he] left the scene of an accident without (providing assistance to the victim who had been struck . . .) or (providing identification); [t]hat such leaving was wrongful; and [t]hat, under the circumstances, [his] conduct [was prejudicial to good order and discipline or service discrediting.]”  Manual for Courts-Martial, United States (2005 ed.), Part IV, paras. 82b(1)(d-f).  The explanation section further clarifies that this offense requires, “damage to property other than the driver’s vehicles or injury to someone other than the driver or a passenger in the driver’s vehicle.”  Id. at para. 82c(1).  See also United States v. Littleton, 60 M.J. 753 (N.M. Ct. Crim. App. 2004).

During the providence inquiry appellant stated that while driving around Killeen, Texas in a HUMMV he was rear-ended by another vehicle.  He pulled over to the side of the road and got out, but the other vehicle drove off.  An unknown individual then came at appellant with a bottle, yelling and cursing at appellant.  Appellant ran to a nearby apartment complex and hid behind some cars for a couple of minutes.  When the military judge asked appellant to explain why he ran, appellant responded, “I was trying to get away from the dude with the bottle.”  There was no discussion during the providence inquiry as to whether the other vehicle involved suffered any damage or whether any person in the other vehicle suffered any injuries.  


These facts raise a substantial basis in law or fact for questioning appellant’s plea to fleeing the scene of an accident, which was not adequately addressed by the military judge.  As a result, we cannot affirm a plea of guilty to Specification 1 of Charge IV.  
CONCLUSION
Accordingly, Specification 1 of Charge IV is set aside and that specification is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and in accordance with the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.  
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