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MEMORANDUM OPINION

-----------------------------------------
CHAPMAN, Judge:


A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of indecent acts with a child (two specifications), in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  The military judge sentenced the appellant to a bad-conduct discharge and confinement for forty months.  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provided for a bad-conduct discharge and confinement for thirty-six months.


In his Article 66, UCMJ, appeal, the appellant personally asserts, pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), that the staff judge advocate (SJA) erred by basing his recommendation to the convening authority on “new matter” outside the record of trial without giving the appellant notice and an opportunity to respond.  The appellant argues this prejudiced him by depriving him of the opportunity to rebut matters that played a decisive role in the convening authority’s denial of clemency.  He asks for a new recommendation and action or, alternatively, for us to order a DuBay
 fact-finding hearing.  We disagree and decline to grant such relief.

BACKGROUND

In support of his assertions, the appellant submitted an affidavit from his trial defense counsel, Captain (CPT) S.  Captain S related that, months after the appellant’s trial, he spoke with the SJA, Colonel (COL) B, at a farewell picnic about his general performance as a defense counsel.  At some point during that conversation, CPT S asked COL B to identify any of CPT S’s weaknesses as a lawyer.  Colonel B replied that he could not identify any major weaknesses, but, in regard to the appellant’s Rule for Courts-Martial [hereinafter R.C.M.] 1105 submission, he thought that CPT S’s inclusion of photographs of the appellant playing with children called attention to the appellant’s offenses.  In addition, according to CPT S, COL B told him that he had been prepared in the appellant’s case to recommend clemency to the convening authority, but changed his mind after calling the Regional Confinement Facility (RCF) and learning of unspecified, negative incidents involving the appellant.  


In response, the government submitted an affidavit from COL B.  Colonel B recalled having a “professional counseling” session with CPT S and complementing CPT S on his overall performance as a defense counsel.  He did mention to CPT S that, in the appellant’s R.C.M. 1105 submission, he would have omitted certain photographs of the appellant with children, because he believed that they had the unintended effect of highlighting the appellant’s offenses.  Colonel B denied telling CPT S that he was prepared to recommend clemency to the convening authority.  In fact, after he reviewed the appellant’s case, COL B stated that it was never his intention to recommend clemency.  Colonel B also denied calling the RCF concerning the appellant, or directing anyone else to do so.  He insisted that he did not discuss or present to the convening authority any “new matter” not found in the record.  He maintained that only after reading CPT S’s appellate affidavit did he become aware of any post-trial incidents involving the appellant while the appellant was incarcerated at the RCF.

DISCUSSION


Applying the principles in United States v. Ginn, 47 M.J. 236 (1997), and considering the affidavits submitted by both parties, we are satisfied that we can resolve the appellant’s allegations without recourse to a DuBay fact-finding hearing.  After carefully examining the affidavits, we find only one relevant factual dispute between the affiants:  whether COL B considered “new matter” outside the record that changed his clemency recommendation to the convening authority.  Applying the first principle in Ginn, even if we were to resolve that dispute in the appellant’s 

favor, it would still warrant no relief.  47 M.J. at 248.  Even if the SJA was considering recommending clemency, but later changed his mind based on information outside the record, there can be no legal objection if the convening authority never became aware of such matters.  There is no requirement in R.C.M. 1106, or anywhere else to our knowledge, that requires an SJA to notify an accused of “new matters” that may influence the SJA’s discussions with the convening authority.  So long as any “new matter” contained in the Addendum to the SJA’s Post-Trial Recommendation (SJAR) is served on the accused and his counsel, and they are given an opportunity to comment, the due process requirements of R.C.M. 1106(f)(7) are fulfilled.


In this case, there is no factual dispute as to whether any “new matter” reached the convening authority or played a role in his clemency decision.  Captain S admitted that he did not know if COL B had passed any of this information along to the convening authority.  Colonel B emphatically says that he did not.  The appellant only speculates in his brief that the convening authority may have considered such off-the-record information.  Applying Ginn’s second principle, mere speculation or conclusory observations do not warrant a new review and action, or a post-trial, fact-finding hearing.


Accordingly, the findings of guilty and the sentence are affirmed.


Senior Judge CAIRNS and Judge BROWN concur.
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Deputy Clerk of Court

� United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967).





� Colonel B’s chief of criminal law provided an affidavit that supported much of COL B’s recollection of the events following the appellant’s trial.





� We note that the convening authority’s action inadvertently omits the word “months” when referring to the duration of the confinement.  The convening authority’s intent is clear and unambiguous.  There is no doubt that he intended to approve thirty-six months of confinement.  The pretrial agreement limited his authority to approve no more than thirty-six months confinement.  The SJAR advised the convening authority of this limitation on the sentence and recommended that he approve only thirty-six months confinement.  The promulgating order accurately reflects the convening authority’s intent.  No further action is required.
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