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HARVEY, Senior Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his conditional guilty plea, of sodomy with a child under the age of sixteen and indecent acts with a child under the age of sixteen on divers occasions, in violation of Articles 125 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 925 and 934 [hereinafter UCMJ].  His approved sentence included a dishonorable discharge, confinement for sixty months, forfeiture of all pay and allowances, and reduction to Private E1.  On review under Article 66, UCMJ, this court affirmed the findings and sentence, except we reduced appellant’s confinement to fifty-nine months and twenty-five days.  United States v. Benner, 55 M.J. 621, 629 (Army Ct. Crim. App. 2001).  Our superior court reversed appellant’s conviction entirely, holding that appellant’s statement to special agents of the U.S. Army Criminal Investigation Command was involuntary, and authorized a rehearing.  United States v. Benner, 57 M.J. 210, 211 (C.A.A.F. 2002).  

At the rehearing, a military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of sodomy with a child under the age of twelve and indecent acts on divers occasions with a child under the age of sixteen, in violation of Articles 125 and 134, UCMJ.  The military judge sentenced appellant to a bad-conduct discharge, confinement for four years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the sentence adjudged on rehearing, except he reduced appellant’s confinement to 1,206 days; and, he directed that appellant be credited with 1,217 days of confinement credit.
  This case was submitted on its merits for our review under Article 66, UCMJ.
Two issues merit discussion and relief.  First, although appellant pleaded guilty to indecent acts on divers occasions, the military judge failed to ask appellant to describe the second indecent act involving his four-year-old stepdaughter, M.  This failure rendered appellant’s guilty plea to Specification 1 of Charge II partially improvident.  Second, the convening authority’s initial action did not provide full credit for the confinement appellant served after his original trial, and the credit he received as a result of illegal pretrial punishment.  

Providence Inquiry

With regard to the indecent acts offense, the military judge in a narrative fashion explained the elements and provided the necessary definitions, including that of the term “divers.”  At the conclusion of this thorough explanation, appellant agreed that the elements and definitions, taken together, correctly described his conduct.  Appellant provided an ample factual basis for one incident of indecent acts.  He also comprehensively described the oral sodomy with M, which occurred the next evening.  However, appellant did not provide, nor did the military judge solicit, any details of a second incident of indecent acts.

It was clear in the stipulation of fact, which was admitted into evidence without objection, that appellant actually committed two indecent acts.  According to the stipulation of fact, M rubbed appellant’s erect penis upon appellant’s request.  The next evening, appellant suggested that M sit on the couch with him and watch a pornographic video.  Appellant exposed his penis and asked M to rub it again.  She rubbed his penis for approximately two minutes and then, at his request, she sucked his penis.  After approximately one minute, appellant removed his penis from M’s mouth and masturbated until he ejaculated in front of his stepdaughter.  However, the stipulation of fact alone is insufficient to establish appellant’s providence to both indecent acts.
The standard of review to determine whether a guilty plea is provident is if the record reveals a substantial basis in law and fact for questioning the plea.  United States v. Jordan, 57 M.J. 236, 238 (C.A.A.F. 2002); United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  Rule for Courts-Martial [hereinafter R.C.M.] 910(e) requires the military judge to conduct a providence inquiry of the appellant which satisfies the military judge that there is a factual basis for the guilty plea prior to its acceptance.  See also UCMJ art. 45(a).  “In order to establish an adequate factual predicate for a guilty plea, the military judge must elicit ‘factual circumstances as revealed by the accused himself [that] objectively support that plea[.]’”  Jordan, 57 M.J. at 238 (quoting United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980)); see United States v. Higgins, 40 M.J. 67, 68 (C.M.A. 1994).  
While no specific format is prescribed for a providence inquiry, it must include appellant’s admissions to facts, which “make clear the basis for a determination by the military trial judge . . . whether the acts or the omissions of the accused constitute the offense or offenses to which he is pleading guilty.”  United States v. Care, 18 U.S.C.M.A. 535, 541, 40 C.M.R. 247, 253 (1969); see also United States v. Kilgore, 21 U.S.C.M.A. 35, 44 C.M.R. 89 (1971).  The military judge should not rely solely upon the written stipulation of fact to ascertain the factual predicate for the guilty plea, but should also engage in a verbal exchange with an accused to ensure his personal understanding and agreement.  See R.C.M. 910(e) discussion; United States v. Faircloth, 45 M.J. 172, 174 (C.A.A.F. 1996).  The military judge can, of course, use the stipulation in conjunction with the verbal exchange.  Then, “‘[appellant] must be convinced of, and able to describe all the facts necessary to establish guilt.’”  Id. (citation omitted); see also Jordan, 57 M.J. at 238 (“It is not enough to elicit legal conclusions.  The military judge must elicit facts to support the plea of guilty.” (citing United States v. Outhier, 45 M.J. 326, 331 (C.A.A.F. 1996)).

The military judge did not elicit any facts from appellant during the providence inquiry to support his guilty plea to a second indecent act.  Therefore, appellant cannot be found guilty of indecent acts on divers occasions.  We will set aside the unsupported portion of Specification 1 of Charge II in our decretal paragraph.

Confinement Credits

Appellant’s 1,217 days of confinement credit approved on rehearing exceeds by eleven days the 1,206 day sentence to confinement approved on rehearing.  We will grant appellant an administrative monetary credit to be applied against his approved sentence of total forfeitures.


Our superior court, in United States v. Rosendahl, 53 M.J. 344, 347 (C.A.A.F. 2000), provided guidance on the application of credits for punishments imposed at an earlier court-martial, stating: 

[I]n the related area of pretrial confinement, the Manual for Courts-Martial has adopted certain equivalencies to provide meaningful credit for improper pretrial confinement.  RCM 305(k).  Where the credit due for improper confinement exceeds the amount of confinement that had been adjudged, credits awarded under RCM 305(k) “shall be applied against hard labor without confinement, restriction, fine, and forfeiture of pay, in that order, . . .”

The court concluded that “[s]imilar considerations should govern application of credits for punishment imposed at an earlier court-martial.”  Id.  We will apply this rule in appellant’s case.  Accordingly, we provide for eleven days of excess confinement credit by directing that appellant receive eleven days
 of forfeiture relief.

The court affirms only so much of the finding of guilty of Specification 1 of Charge II as finds that appellant, did, at Babenhausen, Germany, on or between 1 May 1998 and 28 May 1998, commit an indecent act upon the body of M.N.W., a female under sixteen years of age, not the wife of appellant, by placing his penis in her hand and instructing her to rub his penis with her hand, with intent to gratify the lust or sexual desires of appellant, in violation of Article 134, UCMJ.  The remaining findings of guilty are affirmed.

Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.  Pursuant to Article 75, UCMJ, an administrative credit of eleven days of total forfeitures will be applied against the forfeitures affirmed by this court.

Senior Judge CHAPMAN and Judge SCHENCK concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.






Clerk of Court

� Trial defense counsel and appellant stated during the rehearing that five days of confinement credit for illegal pretrial punishment at the Mannheim Confinement Facility was an appropriate remedy for a “wedgie” that appellant received from a guard.  See Benner, 55 M.J. at 629.  The trial judge at the rehearing found that appellant had served 1,212 days of confinement and stated that the convening authority must credit appellant with a total of 1,217 days of confinement credit.  The Staff Judge Advocate (SJA) recommended that the convening authority grant six days of confinement credit for unlawful pretrial punishment, citing the remedy granted by this court, Id., and recommended crediting appellant with 1,217 days of confinement.  We conclude that the SJA’s intent was for appellant to receive a total of 1,217 days rather than 1,218 days of confinement credit.  The record does not include, and we will not speculate about, what “good conduct time” credit or “extra good time” credit appellant earned while incarcerated.  We conclude that any excess confinement credit should only be applied against appellant’s approved sentence.  See Army Reg. 633-30, Apprehensions and Confinement:  Military Sentences to Confinement, § III (28 Feb. 1989).


� R.C.M. 305(k) states one day of confinement is equivalent to one day of total forfeitures.





� As the only remaining component of appellant’s sentence is a bad-conduct discharge, appellant is not entitled to further relief.  See R.C.M. 305(k); Rosendahl, 53 M.J. at 348.
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