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MEMORANDUM OPINION ON FURTHER REVIEW

---------------------------------------------------------------------
Per Curiam:


This case is before the court for further review pursuant to Article 66 of the Uniform Code of Military Justice, 10 U.S.C. § 866 [hereinafter UCMJ], following completion of a new action by the convening authority as previously ordered by the court in an unpublished opinion dated 6 November 1996.


The appellant was found guilty, pursuant to his pleas, of two specifications of indecent acts with a child and one specification of false swearing in violation of Article 134, UCMJ, 10 U.S.C. § 934.  A panel composed of officer and enlisted members adjudged a sentence of a dishonorable discharge, confinement for ten years, forfeiture of all pay and allowances, and reduction to Private E1.  The original convening authority approved the sentence
 and credited the appellant with four days of confinement.


In our earlier opinion, we found that a new staff judge advocate recommenda​tion, under Rule for Courts-Martial 1106 [hereinafter R.C.M.], was required, also necessitating a new convening authority action under R.C.M. 1107.  We found that the deputy staff judge advocate who prepared the recommendation was disqualified because the staff judge advocate, who had been a witness as to a contested matter, was disqualified.  United States v. Treadwell, 7 M.J. 864 (A.C.M.R. 1979).  See also United States v. Engle, 1 M.J. 387 (C.M.A. 1976); United States v. Choice, 23 U.S.C.M.A. 329, 49 C.M.R. 663  (1975); United States v. Hurd, 49 C.M.R. 671 (A.C.M.R. 1974).


A new recommendation and action have now been completed.  In this new ac​tion, the convening authority consolidated the two specifications of indecent acts with a child
 and approved only so much of the sentence as provides for a dishonor​able discharge, confinement for six years, forfeiture of all pay and allowances, and reduction to the grade of Private E1.
 


The remaining issue
 in this case is, “Whether the court-martial was improp​erly convened when the staff judge advocate impermissibly reinstated a panel mem​ber who had previously been permanently excused.”  Appellant contends that the staff judge advocate reinstated a court member, Lieutenant Colonel (LTC) G, be​cause the staff judge advocate was dissatisfied with the apparently lenient results in a case very similar to appellant’s case.  This issue was raised in appellant’s R.C.M. 1105 submission after the record of trial was authenticated.  The convening authority directed a post-trial Article 39(a), UCMJ, session to address the matter.  


The military judge heard testimony from LTC G, the staff judge advocate, and other pertinent witnesses on the matter and issued findings of fact.  The military judge found that LTC G had not been excused from this court-martial and that he properly sat as a member.  The military judge found that the staff judge advocate did not attempt to manipulate the membership of the court-martial in any improper way.  The military judge’s findings are amply supported in the record, and we agree with them.

The military judge also found that the court-martial was properly convened and composed, and that no jurisdictional defect existed.  Although we agree that no jurisdictional or prejudicial defects existed, we note two discrepancies in the compo​sition of the court-martial which require some discussion.

The command in this case used a rather elaborate set of instructions by the convening authority concerning the substitution of enlisted members when re​quested, and the use of alternate members under certain circumstances.  Such in​structions were designed to avoid having to secure the convening authority’s ap​proval of substitution of members on a frequent basis.  These instructions included the following provisions:

2.  The alternate officer members shall be individually detailed, one for one, automatically, in the order of my selections when:

a.  Before the first session at which members are present, the number of members of a general court-martial panel falls below nine.

. . . .

3.  Enlisted members.

. . . .

b.  If at any time before the first session at which members are present, any enlisted member or members are excused, the alternate enlisted members shall be individu​ally detailed, one for one, automatically, in the order of my selections, to replace each excused enlisted member.


In this case, the first alternate officer member, Major (MAJ) S, sat, even though there is no indication that the membership of the court ever fell below nine.  In addition, the fifth alternate enlisted member, First Sergeant (1SG) F, sat, even though the third and fourth alternates were never properly excused.


The record is sketchy concerning why the first alternate officer sat in this case.  We find that he was detailed as the result of the legal noncommissioned offi​cer’s (NCO) misapplication of the convening authority’s instructions.  The legal NCO testified that she replaced temporarily excused officer members on a one-for-one basis.  Because there was one temporarily excused primary officer member
 in this case, MAJ S was added.  This practice did not comport with the convening authority’s instructions.
  We recognize that MAJ S’s addition to the panel could support an inference that LTC G had been excused, thus driving the membership below nine at some point.  We find that the weight of the evidence supports the con​clusion that MAJ S was added because of the incorrect, but good faith, application of the substitution rules by the legal NCO.


As to the fifth alternate enlisted member, the record reflects that the legal NCO responsible for notifying the court members discovered that the third and fourth enlisted alternates were unavailable, both having deployed.  Neither had been formally excused, but the practice in the office of the staff judge advocate appears to have been to use the next available alternates, without waiting for formal excusal.  This did not comport with the convening authority’s instructions.  In effect, the practice amounted to a de facto excusal system administered by the legal NCO.


We find that these errors were neither jurisdictional nor prejudicial and do not entitle appellant to relief.  See United States v. Gebhart, 34 M.J. 189 (C.M.A. 1992); United States v. King, 28 M.J. 397 (C.M.A. 1989).  Major S and 1SG F were both properly selected by the convening authority under Article 25, UCMJ.  There is no indication that either was placed on the court for an improper reason, or that either member harbored any improper attitude toward appellant or appellant’s case.  Nei​ther was challenged at trial.  Although the defense raised these irregularities in the post-trial Article 39(a), UCMJ, session, neither below nor before us has the defense showed that it was prejudiced by them.


We do not condone the mistakes which were made here.  The use of detailed instructions on the substitution of alternate court members, such as those used in this case, is not unusual.  They are used for administrative convenience, primarily to avoid troubling already busy convening authorities with relatively routine matters.  Such instructions are sometimes called “self-executing,” but this is a misnomer, as this case demonstrates.  Their execution may not require the convening authority’s attention, but it does demand careful attention by those charged with their use.  This includes direct supervision by the staff judge advocate to ensure consistent and proper application.


The findings of guilty and the sentence are affirmed.







FOR THE COURT:







MARY B. DENNIS







Deputy Clerk of Court

� Appellant pleaded guilty pursuant to a pretrial agreement.  In the agreement, the government agreed not to proceed with an allegation of sodomy in return for the appellant’s pleas described above.  No sentence limitation was included in the agreement.





� The government conceded in its original brief to this court that these two specifications were multiplicious.





� Appellate counsel concede that this action renders moot appellant’s original request for relief on grounds of multiplicity.  We agree with this concession.


 


� We have also considered appellant’s submission pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  We find no basis for relief.


� The first two alternate enlisted members sat in the case.


 


� Although the matter was disputed, we find that the other excused member, LTC R, had been permanently excused due to his misconduct and transfer from the command. 





� The staff judge advocate’s testimony reflects that his interpretation of the instructions accords with ours.  
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