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MEMORANDUM OPINION
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JOHNSON, Senior Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to her pleas, of drunken operation of a motor vehicle, in violation of Article 111, Uniform Code of Military Justice, 10 U.S.C. § 911 [hereinafter UCMJ].  Contrary to her pleas, an officer and enlisted panel sitting as a general court-martial convicted appellant of attempted arson, using provoking speech, assault with a means likely to produce grievous bodily harm, burglary, and communicating a threat, in violation of Articles 80, 117, 128, 129, and 134, UCMJ.  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for one year, forfeiture of all pay and allowances, and reduction to the grade of Private E1. 

The case is before the court for review under Article 66, UCMJ.  We have considered the record of trial, appellant’s assignment of error, those matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s response thereto.  We heard oral argument on 2 June 2006.  Appellant asserts that the evidence is legally and factually insufficient to support a finding of guilty to using provoking speech.  Under the circumstances of this case, we agree that the evidence is factually insufficient to support a finding of guilty for this offense.  
FACTS


On the evening of 30 June 2001, appellant attended a barbeque where she and another female soldier, Specialist (SPC) Willomena Bass, got into a physical altercation.  One of SPC Bass’ friends, Private First Class (PFC) Tara Edwards-Griffin, assisted in breaking up the altercation.  As a result of the fight, appellant threatened to burn SPC Bass in her barracks room and set PFC Edwards-Griffin’s off-post house on fire.  In Specification 3 of Charge IV, appellant was charged with communicating a threat to PFC Edwards-Griffin.(  The specification alleged:

In that Specialist Tracy V. Flakes, U.S. Army, did, at or near Vilsek, Germany, on or about 30 June 2001, wrongfully communicate to Private First Class Tara Edwards-Griffin a threat to injure by stating ‘I’m pissed off because you are Bass’s friend and you had no right holding me back,’ and ‘You all bitches don’t know me, I’ll go off post and set off-post housing on fire, I don’t care who [PFC Edwards-Griffin’s] neighbors are, I am a vindictive bitch,’ or words to that effect. 

The panel found appellant not guilty of the offense of communicating a threat, but guilty of the lesser-included offense of using provoking speech.
DISCUSSION
It is the duty of this court to determine the factual sufficiency of the evidence used to convict appellant.  UCMJ art. 66(c).  When testing for factual sufficiency, this court must, after weighing the evidence and making allowances for not having personally observed the witnesses, be convinced of an accused’s guilt beyond a reasonable doubt.  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987); United States v. Scott, 40 M.J. 914, 917 (A.C.M.R. 1994), aff’d, 42 M.J. 457 (C.A.A.F. 1995).  

The elements of the offense of use of provoking speech are as follows:

(1)  That the accused wrongfully used words or gestures toward a certain person;

(2)  That the words or gestures used were provoking or reproachful; and 

(3)  That the person toward whom the words or gestures were used was a person subject to the code.  

Manual for Courts-Martial, United States (2005 ed.) [hereinafter MCM], Part IV, para. 42b (the same provisions were in effect at the time of appellant’s trial).  The terms “provoking” and “reproachful” are defined in the MCM as “those words or gestures which are used in the presence of the person to whom they are directed and which a reasonable person would expect to induce a breach of the peace under the circumstances.”  Id. at para. 42c(1); see also United States v. Adams, 49 M.J. 182, 185 (C.A.A.F. 1998); United States v. Davis, 37 M.J. 152, 154 (C.M.A. 1993).  “Breach of the peace” is defined in the MCM as “an unlawful disturbance of the peace by an outward demonstration of a violent or turbulent nature.”  Id. at para. 41c(2).   

After considering all of the testimony and evidence presented at trial, we are not convinced beyond a reasonable doubt that a reasonable person would have expected appellant’s threat of future harm to induce a breach of the peace under the circumstances.  Appellant was so intoxicated that nobody present took anything appellant said seriously.  The alleged victim and the other witnesses present, with the exception of one individual, testified that they did not hear the speech alleged.  Even that one individual, however, testified that she did not take appellant seriously either.  As such, we hold that the evidence is factually insufficient to sustain the finding of guilty to this offense. 

CONCLUSION
Accordingly, the finding of guilty to Specification 3 of Charge IV is set 
aside and that specification is dismissed.  The remaining findings of guilty are affirmed.  We find that the dismissed offense, using provoking speech, pales in comparison to appellant’s convictions for communicating a threat, drunken operation of a motor vehicle, attempted arson, burglary, and assault with a means likely to produce grievous bodily harm.  In this light, we are convinced that appellant’s conviction for using provoking speech played no part in the adjudged sentence.  Thus, reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), United States v. Reed, 33 M.J. 98 (C.M.A. 1991), and United States v. Moffeit, 63 M.J. 40 (C.A.A.F. 2006), to include the factors identified by Judge Baker in his concurring opinion, we affirm the sentence.   

Judge OLMSCHEID and Judge KIRBY concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( Originally designated Specification 5 of Charge IV, this specification was renumbered as Specification 3 of Charge IV at trial.  
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