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MEMORANDUM OPINION

-----------------------------------------
KAPLAN, Judge:


A military judge sitting as a general court-martial found the appellant guilty, in accordance with her pleas, of making a false official statement to a military police investigator, intentionally damaging a U.S. Army truck, and stealing over $10,000.00 worth of government money orders and currency (two specifications), in violation of Articles 107, 108, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 907, 908, and 921 (1988)[hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, forfeiture of all pay and allowances, and reduction to Private E1, but reduced the fine adjudged from $10,000.00 to $5,000.00.


This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, the single assignment of error, the government’s reply thereto, and the matter personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  Government counsel agree that appellant’s assignment of error, claiming that the convening authority approved excessive forfeitures in the absence of any adjudged confinement, merits corrective action.  We will grant appropriate relief.  We have considered appellant’s Grostefon issue and find it lacking in merit.  


The convening authority’s action approving forfeiture of all pay and allowances in the absence of any confinement contravenes the policy guidance contained in the discussion to Rule for Courts-Martial 1107(d)(2) that a soldier should not be deprived of more than two-thirds pay unless that soldier is in a confinement status.  As our superior court has explained, requiring a soldier to perform military duties for no pay, while not confined, implicates issues of cruel and unusual punishment in contravention of the Eighth Amendment to the United States Constitution and Article 55, UCMJ.  United States v. Warner, 25 M.J. 64 (C.M.A. 1987).  In the instant case, appellant entered a leave status shortly after her trial and remained in either an ordinary or excess leave status throughout the process of appellate review of her conviction.  In such status, she was not required to perform any military duties either at the time total forfeitures were approved or at any time thereafter.  However, her leave could have been involuntarily terminated at any time, and so, the potential for cruel and unusual punishment remained.  Warner, 25 M.J. at 64.  Under these circumstances, the firmly established policy against total forfeitures continued to apply to her.


The findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, only so much of the sentence is affirmed as provides for a bad-conduct discharge, forfeiture of $583.00 pay per month for six months, reduction to Private E1, and a fine of $5,000.00.


Senior Judge EDWARDS and Judge GONZALES concur.
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