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MEMORANDUM OPINION
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CLEVENGER, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of making a false official statement and larceny in violation of Articles 107 and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 907 and 921 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for seven months and reduction to Private E1.  The case is before this court for review pursuant to Article 66, UCMJ.

Appellant’s detailed military appellate defense counsel submitted the case on it merits.  Appellant was tried and sentenced on 2 May 2003.  The convening authority’s action is dated 2 July 2003.  Based on the length of the period of confinement and punitive discharge adjudged, appellant was subject to the mandatory total forfeitures of pay and allowances pursuant to Article 58b, UCMJ. 

Pursuant to Article 57(a)(1)(A), UCMJ, however, the adjudged reduction in grade would not become effective until fourteen days after the date of sentencing.  The allied papers in the record of trial contain a Department of the Army, Form [hereinafter DA Form] 4187, Personnel Action, signed by Lieutenant Colonel Paul J. Laughlin, apparently appellant’s battalion commander at the time, requesting an immediate imposition of the reduction in grade with an effective date of 2 May 2003.  It cites as authority for the requested action paragraph 7-1c of Army Regulation [hereinafter AR] 600-8-19, Enlisted Promotions and Reductions.  That provision refers to a reduction to the lowest enlisted pay grade imposed after approval by the convening authority of certain portions of an adjudged sentence.  The regulation refers to Article 58a, UCMJ, but fails to address Article 57(a), UCMJ.  The precipitous personnel action also cites “Court [-] Martial Results.”  The allied papers also contain a DA Form 4430, Department of the Army Report of Result of Trial, signed by Captain Todd J. Hanks, the detailed trial counsel, made pursuant to Rule for Courts-Martial [hereinafter R.C.M.] 1101 and “AR 27-10, paragraph 5-30” [sic].  

Article 60(a), UCMJ, is the statutory requirement for giving notice of a court-martial’s outcome to the convening authority.  Rule for Courts-Martial 1101 implements that statute and the current version of AR 27-10, Legal Services:  Military Justice, dated 6 September 2002, in effect at the time of appellant’s trial, puts that requirement in paragraph 5-29.  In paragraph 5-29b, the regulation directs the trial counsel to ensure that the effective date of any reduction in grade is determined pursuant to “UCMJ Articles 57-58(b)” and promptly reported to the servicing finance office.  Unfortunately, this DA Form 4430, in paragraph 5, despite containing the same citation to legal authority as quoted from the AR provision above, asserts that the effective date of the reduction is the same date, “20030502” (2 May 2003), as the date the sentence was adjudged.  Finally, the allied papers contain what appears to be a database transaction printout showing that appellant was in fact reduced to Private E1, effective on “030502” (2 May 2003).  

Appellant’s pay as a Staff Sergeant E6 at the time of trial was approximately $80.03 per day.*  We judicially note that as a Private E1, appellant would be paid $1,150.80 monthly or $38.36 per day.  Thus, a difference of $41.67 per day, or a total of approximately $583.38, was wrongfully withheld from appellant’s pay as a consequence of the illegal, premature execution of appellant’s reduction to Private E1. 

Accordingly, to correct the illegal execution of the sentence, we order the restoration to appellant of at least $583.38 in pay and also the appropriate amounts of his reduced allowances, if any.

The findings of guilty and the sentence, subject to the restoration herein ordered, are affirmed.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence, illegally executed but corrected by this decision, are ordered restored as mandated by Article 58b(c) and 75(a), UCMJ. 


Senior Judge CHAPMAN and Judge STOCKEL concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

* Appellant’s basic monthly pay of $2,400.90 divided by 30 days equals $80.03 per day.
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