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MEMORANDUM OPINION
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MOORE, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of conspiracy to commit robbery and robbery, in violation of Articles 81 and 122, Uniform Code of Military Justice, 10 U.S.C. §§ 881 and 922 [hereinafter UCMJ].  The military judge sentenced appellant to a dishonorable discharge, confinement for fifty-two months, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provided for a dishonorable discharge, confinement for forty-two months, and reduction to Private E1, and credited appellant with forty-three days of confinement against the sentence to confinement.  

This case is before this court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, the matters appellant personally raised pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s response thereto.  Because we are not convinced that the convening authority considered all of the matters appellant wished to submit in his clemency petition, we are not certain that appellant received his “best hope for sentence relief.”  United States v. Spurlin, 33 M.J. 443, 445 (C.M.A. 1991).  We will grant appropriate relief in our decretal paragraph.

In matters submitted pursuant to Grostefon, appellant asserts, inter alia, that his trial defense counsel rendered post-trial ineffective assistance of counsel because the trial defense counsel submitted clemency matters to the convening authority without appellant’s knowledge or consent.  Appellant specifically alleges that he unsuccessfully attempted to call his trial defense counsel numerous times regarding his clemency matters before they were submitted to the convening authority.  To substantiate his claim, appellant provided a memorandum for record from a Senior Crisis Counselor at the Fort Lewis Regional Corrections Facility stating that two counselors had attempted to call appellant’s trial defense counsel but were unable to make personal contact with him.  The counselors left messages for the counsel to return appellant’s calls but received no response.

Appellant also provided this court with a memorandum containing the additional matters he wanted to submit to the convening authority.  In the memorandum, appellant requested that the convening authority reduce his sentence to confinement from forty-two months to thirty months based on the financial needs of appellant’s wife and two young children.  In contrast, the clemency petition submitted by appellant’s trial defense counsel requested only a waiver of automatic forfeitures for a period of six months after action.
  It contained neither a request for a reduction of confinement nor a description of appellant’s family’s financial situation. 

In response to an order from this court, the government filed an affidavit from appellant’s trial defense counsel.  The affidavit detailed the discussion which took place between appellant and his counsel regarding appellant’s clemency submission the day after appellant’s court-martial.  Appellant’s trial defense counsel stated that appellant’s only concern was that any forfeiture of pay be deferred and then waived for the benefit of appellant’s family.  He asserted that appellant specifically elected not to request any other clemency so that the convening authority would see that appellant’s only concern was for his family and not for himself.  He did not dispute that appellant or the counselors at the Fort Lewis Regional Corrections Facility may have tried to contact him, but stated that he never received any messages from them.

Based on these facts, we are not convinced that appellant was “afforded a full opportunity to present matters to the convening authority prior to his action on the case.”  See United States v. Hawkins, 34 M.J. 991, 995 (A.C.M.R. 1992).  Therefore, we will exercise our considerable discretion and require a new post-trial recommendation and action.
  


The action of the convening authority,
 dated 1 April 2002, is set aside.  The record of trial will be returned to The Judge Advocate General for a new post-trial recommendation and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.

Senior Judge MERCK and Judge JOHNSON concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� The convening authority granted a waiver of automatic forfeitures for a period of six months.





� We are satisfied that the facts would not be further clarified by a post-trial evidentiary hearing under United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967).  Therefore, in the interest of judicial economy, we decline to order such a hearing.





� We note that the convening authority’s action failed to specify that the waived forfeitures were to be paid to appellant’s wife.  See Rule for Courts-Martial 1101(d) discussion.  
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