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MEMORANDUM OPINION
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MERCK, Senior Judge:


Pursuant to his pleas, a military judge convicted appellant of murder by engaging in an act inherently dangerous to another and aggravated assault with a means or force likely to produce death or grievous bodily harm, in violation of Articles 118 and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 918 and 928 [hereinafter UCMJ].  A general court-martial composed of officer members sentenced appellant to a dishonorable discharge, confinement for life, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the adjudged sentence and credited appellant with 110 days of confinement credit against the approved sentence to confinement.  

The case is before the court for review under Article 66, UCMJ. We have considered the record of trial, appellant’s assignments of error, the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s reply thereto.  We heard oral argument on 23 March 2005.  We have determined that appellant’s assignment of error II is meritorious, and we will grant appropriate relief.  

ASSIGNMENT OF ERROR II
THE MILITARY JUDGE ERRED BY ACCEPTING PFC JOHNSON’S IMPROVIDENT PLEA TO SPECIFI-CATION 1 OF CHARGE II (AGGRAVATED ASSAULT) BECAUSE PFC JOHNSON ONLY ESTABLISHED THAT HIS CONDUCT WAS NEGLIGENT.[
]
Specification 1 of Charge II reads as follows:
In that Private First Class Louis F. M. Johnson, U.S. Army, did, at or near Hanau, Germany, on or about 20 July 2001, unlawfully commit an assault upon Marques Brown, a child under the age of 16 years, with a means of force likely to produce death or grievous bodily harm to wit: by lowering him into scalding hot water and did thereby cause second degree burns to the said Marques Brown[’s] chest, legs, groin[,] and buttocks.

FACTS


During the providence inquiry, appellant testified under oath and by means of a stipulation of fact to the circumstances surrounding his plea to aggravated assault with a means likely to produce death or grievous bodily harm.  See United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969).  That portion of the stipulation of fact describing this offense contains the following:


At about 1800 on 20 July 2001, PFC Johnson was watching [his three-week-old son, Marques Brown][
] at SPC Brown’s quarters.  SPC Brown was doing laundry in the basement of the building.  Marques soiled his diaper, and PFC Johnson began to change him and took him to the bathroom to clean him.  PFC Johnson held Marques in his left hand and turned on the water with his right hand.  PFC Johnson tested the water temperature and then used the showerhead to clean Marques off while over the bathtub.  Marques started crying when he got wet.  PFC Johnson sprayed Marques off in the bathtub for about three minutes.


After PFC Johnson cleaned Marques, he took Marques back to the nursery and put Marques on the bed.  Marques was shivering, so PFC Johnson put him on the bed wrapped in a blanket instead of on the changing table.  Marques defecated on the bed and blanket as PFC Johnson was preparing to put a new diaper on him.  This irritated PFC Johnson, and the feces disgusted him.  After Marques defecated a second time, PFC Johnson took him back to the bathroom.  PFC Johnson took Marques to the sink.  PFC Johnson then placed Marques in his right hand and turned on the faucet with his left hand.  PFC Johnson turned on the hot and cold water.  Without testing the water temperature, PFC Johnson then lowered Marques into the sink to clean him and held his feet and buttocks in the hot water while the water continued to run into the sink.

. . . .


Marques Brown suffered second degree burns to his chest, legs, groin, and buttocks.  These burns were caused when PFC Johnson held Marques in the scalding hot water in the bathroom sink. . . .  Lowering Marques into the scalding hot water was a means of unlawful force likely to produce grievous bodily harm. . . .  Although the burns were not accidental, PFC Johnson did not intentionally assault Marques Brown.  PFC Johnson was culpably negligent. . . .  PFC Johnson lowered Marques into the hot water with a gross, reckless, wanton, and deliberate disregard for the foreseeable results to Marques. 


During the providence inquiry, the military judge correctly explained the elements of aggravated assault and provided the following definitions to appellant:

MJ: An assault in which bodily harm is actually inflicted is called a battery.  A battery is an unlawful, and in this instance, culpably negligent application of force or violence to another person.  This term bodily harm means any physical injury to or offensive touching of another person however slight.  Do you understand this concept of what a battery is?

ACC: Yes, sir.

MJ: In this instance, the theory of why this or how this battery occurred, I should say is as a consequence of your culpable negligence.  Culpable negligence is a degree of carelessness greater than simple negligence.  Simple negligence is the absence of due care.  The law requires everyone at all times to demonstrate the care for the safety of others that a reasonably careful person would demonstrate under the same or similar circumstances.[
]  That would be taking a young child and immersing them [sic] in water that may be hot.  That’s what due care means.

Culpable negligence, on the other hand, is a negligent act or a failure to act that could be the lowering of the child into the hot water or the failure to test the water in advance of that so you knew exactly how hot it was, that is accompanied by a gross, reckless, wanton or deliberate disregard for the foreseeable results to others, instead of merely a failure to use due care. 
Appellant then agreed that his actions were culpably negligent.


The military judge questioned appellant about the aggravated assault.  Appellant said that after he had cleaned Marques using the shower, he wrapped him in towels and placed him on the bed.  When Marques began to defecate again, he became frustrated.  Appellant further explained: 
[S]o I picked him back up under his under arms and rushed him back to the bathroom. . . .  I had went to the sink instead of to the tub this time.  I turned on the hot water and the cold.  And, without thinking, or anything like that, I just dumped him in there.  And, I somewhere around that time, I believe is where [Marques] got burned.  Because the screaming and the crying didn’t really escalate or anything, I didn’t know if [Marques] was in shock or anything like that because [Marques] was normal as to what he did when we gave him a bath, both of us.  That’s why at that time I didn’t know that I had burnt [Marques], but I did lower him without checking the water.

MJ: Do you think putting [Marques] in the water without checking it was culpably negligent, as I’ve described that?

ACC:  Yes, sir.

LAW

The standard of review to determine whether a guilty plea is provident is if the record reveals a substantial basis in law or fact for questioning the plea.  United States v. Jordan, 57 M.J. 236, 238 (C.A.A.F. 2002) (citing United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)).  The military judge must make an inquiry of the accused to ensure “that there is a factual basis for the plea.”  Rule for Courts-Martial [hereinafter R.C.M.] 910(e); see also R.C.M. 910(e) discussion.  The providence inquiry must “‘make clear the basis for a determination by the military trial judge 
. . . whether the acts or the omissions of the accused constitute the offense or offenses to which he is pleading guilty.’”  Jordan, 57 M.J. at 238 (quoting United States v. Care, 18 U.S.C.M.A. 535, 541, 40 C.M.R. 247, 253 (1969)).  

Moreover, if the accused “set[s] up a matter inconsistent with the plea at any time during the proceeding, the military judge either must resolve the inconsistency or reject the guilty plea.”  United States v. Rogers, 59 M.J. 584, 585-86 (Army Ct. Crim. App. 2003).  “In deciding whether a plea is rendered improvident by statements inconsistent with his plea, the sole question is whether the statement was inconsistent, not whether it was credible or plausible.”  United States v. Bullman, 56 M.J. 377, 381 (C.A.A.F. 2002) (citing United States v. Lee, 16 M.J. 278, 281 (C.M.A. 1983)).  

DISCUSSION


Appellant’s reply of “Yes, sir” to the military judge’s question of whether his conduct amounted to culpable negligence was a “legal conclusion[] with which appellant was asked to agree without any admissions from him to support [it].”  See Jordan, 57 M.J. at 239.  “It is not enough to elicit legal conclusions.  The military judge must elicit facts to support the plea of guilty.”  Jordan, 57 M.J. at 238 (citing United States v. Outhier, 45 M.J. 326, 331 (C.A.A.F. 1996)); United States v. Duval, 31 M.J. 650, 651 (A.C.M.R. 1990) (stating that appellant’s “acknowledgement of guilt in terms of legal conclusion” is insufficient to support the guilty plea).  Absent additional facts, appellant’s affirmative response did not establish a sufficient factual predicate to support the guilty plea.  


We have no doubt that, in a given situation, lowering an infant into scalding water would be classified at the very least as culpable negligence.  However, the facts as described by appellant do not reveal such a scenario.
  During the providence inquiry, the military judge elicited from appellant that appellant turned on both the hot and cold water before placing Marques in the sink; appellant failed to test the water to determine its temperature; Marques’ crying did not escalate when appellant lowered him into the water; and in fact, Marques did not react any differently than he had on previous occasions when he was bathed.  While these facts support a finding of simple negligence, they fail to describe a situation where appellant was culpably negligent as a matter of law.
   
If appellant was on notice that the water was hot or the child had reacted to being lowered into the hot water and appellant had ignored his apparent distress, then obviously this would have constituted culpable negligence as correctly defined by the military judge, i.e., a negligent act “accompanied by a gross, reckless, wanton[,] or deliberate disregard for the foreseeable results to others . . . .”  However, without such facts, appellant’s comments at trial set up matters inconsistent with appellant’s attempt to plead guilty to aggravated assault with a means likely to cause death or grievous bodily harm as a result of his culpable negligence.  In the absence of further inquiry by the military judge, we hold that the record of trial raises a substantial, unresolved question of law and fact as to the providence of appellant’s guilty plea to a violation of Specification 1 of Charge II.  
In order to properly reassess the sentence for the remaining conviction of murder, we must “assure that the sentence is no greater than that which would have been imposed if the prejudicial error had not been committed.”  United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986) (quoting United States v. Suzuki, 20 M.J. 248, 249 (C.M.A. 1985)).  This means that we must determine, absent the military judge’s erroneous acceptance of appellant’s guilty plea to aggravated assault, that appellant would have received a sentence of at least a certain severity solely for the murder conviction.  Id. at 308.  Under the facts of this case, we “cannot reliably determine what sentence would have been imposed at the trial level” for the murder conviction, without the additional conviction for committing an aggravated assault on Marques prior to killing him.  See id. at 307.

Accordingly, the finding of guilty of Specification 1 of Charge II is set aside.  The remaining findings of guilty are affirmed.  The sentence is set aside.  A rehearing on Specification 1 of Charge II is authorized, as is a rehearing on the sentence, or both.  After the convening authority has taken his action, the record will be resubmitted to this court for review consistent with our responsibilities under Article 66, UCMJ.


Senior Judge CHAPMAN( and Judge MOORE concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� The Manual for Courts-Martial, United States (2000 edition), Part IV, para.  54b(4)(a)[hereinafter MCM, 2000] sets forth the elements of aggravated assault with a “means [or] force likely to produce death or grievous bodily harm[,]” as follows:





	(i) That the accused . . . did bodily harm to a certain 


person;





	(ii) That the accused did so with a certain . . . 


means, or force;





	(iii) That the . . . bodily harm was done with 


unlawful force or violence; and 





(iv) That the . . . means, or force was used in a 


manner likely to produce death or grievous bodily 


harm.





� Although appellant, in responding to the military judge’s questions, told the judge that his son was two months old at the time of the offense, his son was actually only three weeks old.





� See Dep’t of Army, Pam. 27-9, Legal Services: Military Judges’ Benchbook, para.  3-54-8. (1 April 2001).





� In our analysis of appellant’s guilty plea, we are required to accept accused’s version of the facts “at face value.”  United States v. Jemmings, 1 M.J. 414, 418 (C.M.A. 1976).





� Culpable negligence “is a degree of carelessness greater than simple negligence.  It is a negligent act or omission accompanied by a culpable disregard for the foreseeable consequences to others of that act of omission.”  MCM, 2000, para. 44c(2)(a)(1) (emphasis added).  Simple negligence, on the other hand, is “the absence of due care, that is, an act or omission of a person who is under a duty to use due care which exhibits a lack of that degree of care of the safety of others which a reasonably careful person would have exercised under the same or similar circumstances.”  MCM, 2000, para. 85c(2).  





( Senior Judge Chapman took final action in this case prior to his retirement.
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