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MEMORANDUM OPINION

-----------------------------------------
MERCK, Senior Judge:


Pursuant to his pleas, appellant was found guilty by a military judge, sitting as a general court-martial, of attempted larceny and damaging non-military property, in violation of Articles 80 and 109, Uniform Code of Military Justice, 10 U.S.C. §§ 880 and 909 [hereinafter UCMJ].  Appellant’s adjudged sentence of a bad-conduct discharge, confinement for four months, forfeiture of all pay and allowances, and reduction to Private E1 was approved by the convening authority.


This case is before the court for mandatory review pursuant to Article 66, UCMJ.  We have considered the record of trial, the assignment of error, and the government’s reply thereto.  We find no basis for relief; however, appellant’s assignment of error warrants discussion.  Appellant asserts that the Specification of Charge II fails to state an offense.  

FACTS


Appellant, inter alia, was found guilty, pursuant to his pleas, of the Specification of Charge II, a violation of Article 109, UCMJ, damaging non-military property, as follows:

In that Private (E2) Guillermo Jaramillo JR., U.S. Army, did at or near Fort Bragg, North Carolina, on or about 26 March 1999, willfully damage the steering column, driver side door trim panel, the power window switch in the driver side door panel, and passenger side window trim in a 1993 Dodge Shadow by jamming the steering column with a Gerber knife and tearing off the window trim and by unknown means damage the driver side door trim panel and the power window switch on the driver side door panel, the amount of said damage being in the sum of about $552, the property of Private First Class Anthony T. Schultz.


The Manual for Courts-Martial, United States, Part IV, paragraph 33b(2) sets forth the elements of damaging non-military property a violation of Article 109, UCMJ, as follows:

a.  That the accused willfully and wrongfully . . . damaged certain personal property in a certain manner;

b.  That the property was that of another person; and

c.  That . . . the damage was of a certain amount.

In appellant’s case, the challenged specification failed to expressly allege that appellant “wrongfully” damaged the victim’s car.    In the military, a “specification should be sufficiently specific to inform the accused of the conduct charged [and] to enable the accused to prepare a defense . . . . ”  Rule for Courts-Martial 307(c)(3) discussion, para. (G)(iii).  Sufficient notice involves two issues: (a) are the terms used in the pleadings sufficient to allege every element of an offense expressly or by necessary implication; and (b) is the appellant protected against future prosecutions for the same conduct.  See United States v. Russell, 47 M.J. 412 (1998).  

The military judge thoroughly explained the elements of the offense to appellant including the missing “wrongful” from the first element as follows:

[MJ:]
That, on or about the 26th of March, 1999, at or near Fort Bragg, North Carolina, you willfully and wrongfully damaged certain personal property; and, that’s the property that you see listed there in the Specification, the steering column, driver’s side door trim panel, the power window switch in the driver’s side door panel, and passenger side window trim, in the 1993 Dodge Shadow; and,

You did that by jamming the steering column

with a Gerber knife and tearing off the window trim and, by unknown means, damaging the driver’s side door panel and the power window switch on the driver’s side door panel.

That’s the damage that you did and the way 

that you did it.  Again, as I explained to you earlier, that’s either damage that you did personally or damage that you did in connection with Private Bogard, and that you encouraged him to do.

Do you understand that?

ACC:
Yes, sir.

MJ: 
The second thing the government would have to prove, beyond a reasonable doubt, to find you guilty of that offense is that you specifically intended to damage the property that’s alleged there;

The third thing they’d have to prove is that 

the property damaged was the property of PFC Anthony T. Schultz; and

That the damage was in the amount of about 

$552.

Now, I said that you had to be willfully 

damaging the personal property; and, an act is done “willfully” if it’s done intentionally and on purpose.

Property may be considered “damaged” if it 

has been physically injured in any way.

Do you understand that?

ACC: 
Yes, sir.

MJ: 
Now, do those elements, that I just read to you—do they correctly describe what you did with regard to the Specification of Charge II.

ACC: 
Yes, sir.

MJ: 
Do you want to admit that?

ACC: 
Yes, sir.

(Emphasis added.)

Appellant then in his own words described in detail for the military judge how the damage to the 1993 Dodge Shadow occurred.

A defective specification first challenged on appeal is viewed with “greater tolerance” than one that is attacked for legal sufficiency before findings and sentence.  See United States v. Watkins, 21 M.J. 208, 209 (C.M.A. 1986) (“without authority” omitted from one of two specifications of absent without leave was not fatally flawed when first challenged on appeal, accused pled guilty, had a pretrial agreement, satisfactorily completed the providence inquiry, and suffered no prejudice).  


The question for resolution is whether the rationale of Watkins is applicable to this case.  We find that it is.  Appellant did not challenge the Specification of Charge II at trial; he pled guilty to this offense pursuant to a pretrial agreement; the military judge correctly advised appellant of the elements of the Specification of Charge II; appellant satisfactorily completed the providence inquiry, including admitting that the property damage was “wrongful;” and he suffered no prejudice.  Cf. United States v. Breechen, 27 M.J. 67, 68 (C.M.A. 1988) (“wrongful” omitted from two specifications alleging attempted distribution of a controlled substance were not fatally defective because appellant first challenged defective specifications on appeal, pled guilty, had a pretrial agreement, satisfactorily completed the providence inquiry, and suffered no demonstratable prejudice); United States v. Simpson, 25 M.J. 865 (A.C.M.R. 1986) (guilty plea case in which appellant objected for the first time on appeal that “wrongful” was omitted from one of five specifications of various drug offenses sufficient to withstand challenges at the appellate level); United States v. Bryant, 28 M.J. 504, 505 (A.C.M.R. 1989).  Under the circumstances of appellant’s case, we are certain that he was not misled by the flawed specification, the record will protect him from further prosecution for the same offense, and he has suffered no demonstrable prejudice.


Accordingly, the findings of guilty and the sentence are affirmed.


Judge CASIDA and Judge TRANT concur:







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court
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