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MEMORANDUM OPINION
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HOLDEN, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of indecent acts with a child under sixteen years of age (four specifications) and multiple knowing and unlawful violations of the Child Pornography Prevention Act of 1996 (CPPA), 18 U.S.C. § 2251, et seq., for coercing a minor child to engage in sexually explicit conduct for the purpose of producing child pornography,
 mailing, shipping or transporting child pornography in interstate and foreign commerce,
 and possessing child pornography.
  The government charged the CPPA violations as noncapital offenses under clause 3 of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  The court-martial also convicted appellant, pursuant to his pleas, of willful disobedience of a superior noncommissioned officer in violation of Article 91, UCMJ, 10 U.S.C. § 891.  The military judge sentenced appellant to a dishonorable discharge, confinement for twenty-five years, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provides for a dishonorable discharge, confinement for fifteen years, and reduction to the grade of Private E1.  The convening authority also ordered forty-three days of pretrial confinement credit.  The case is before us for review under Article 66(c), UCMJ. 
Appellate defense counsel assert that the CPPA is inapplicable to the child pornography offenses appellant committed in Germany.  They request that we set aside the portions of the findings that allege extraterritorial CPPA violations and reassess the sentence.   Their claim merits discussion and corrective action by our court but does not merit sentence relief.
FACTS
Appellant used his natural daughter as a photographic and sexual subject to create images of child pornography and swapped the same for other child pornography with similarly interested persons he met through a chat room maintained by the Yahoo! Internet service.  Appellant’s daughter was twelve and thirteen years old over the course of the time he committed his offenses.  In addition to coercing his daughter to pose for more than 300 pornographic photographs, appellant also committed various indecent acts upon her on multiple occasions by trying to place her hand on his erect penis, inserting his finger into her vagina, and by rubbing a “vibrator” or “dildo” against her clitoris and penetrating her vagina with it.  He photographed the activity with the vibrator or dildo as acts of simulated masturbation.  When engaging others on the Internet in the exchange of photos of his daughter for other items of child pornography, appellant pretended to be the girl depicted in the photographs.  At trial, he claimed that he did not exchange the photographs depicting the use of the vibrator or dildo.
Appellant was charged, inter alia, with three specifications alleging CPPA violations in connection with his offenses.  The first specification was for possession of child pornography that was alleged to have occurred exclusively on Fort Knox, Kentucky.  As that military installation is federal land under the exclusive federal legislative jurisdiction of the United States, there are no extraterritorial application issues regarding that specification.  
The remaining two specifications allege coercing a child to participate in the production of child pornography (Specification 3) and knowingly shipping the same in interstate or foreign commerce (Specification 2).  Both specifications allege the crimes occurred “at or near Vilseck, Germany and Fort Knox, Kentucky, on divers occasions.”  Appellant admitted that he engaged in one electronic shipment and at least two coerced productions of child pornography in Vilseck; he further admitted that he committed both offenses more than five times each at Fort Knox.  
Before questioning appellant about his offenses during the providence inquiry, the military judge read the elements of the charged offenses to appellant.  The military judge said he added an additional element for each CPPA offense and informed appellant that his misconduct also had to be “prejudicial to good order and discipline or service discrediting” in order for him to be found guilty of those crimes.  The military judge correctly provided the definitions for both the prejudicial and service discrediting aspects of the added Article 134, UCMJ element.  
It is clear from reviewing the providence inquiry that appellant had a firm understanding of the concept of “conduct of a nature to bring discredit upon the armed forces.”  The military judge began the inquiry by asking about appellant’s indecent acts with his daughter.  When discussing appellant’s unlawful digital penetration of his daughter’s vagina, the military judge asked if “the general public would think less of its military members, particularly a sergeant, if they knew that you had people going around committing such acts with their children.”  Appellant replied in the affirmative.   In subsequent discussion of the other indecent acts appellant committed upon his daughter, appellant admitted that his use of the vibrator to rub against her clitoris and penetrate her vagina was service discrediting and so informed the military judge, stating:  “I don’t believe that a professional soldier should ever have (sic) to do anything like this, Your Honor.  It’s contradicting the reputation of the Army.”  Further discussing his indecent acts, appellant told the judge that his conduct was service discrediting because “It’s not something that someone should do, Your Honor.  It just [pause] makes professional soldiers in the Army look bad.”
Following the colloquy about the indecent acts with a child offenses, the military judge reviewed the charged CPPA offenses with appellant.  In their discussion, appellant admitted that his misconduct was service discrediting for each CPPA violation and provided explanations for the same in each instance.  Regarding the CPPA violation occurring solely in the United States, appellant told the military judge that he believed that his possession of more than 300 child pornographic images of his daughter on a computer disk at Fort Knox was service discrediting because “It doesn’t show good judgment in a professional soldier in the Army.”  In their discussion of the CPPA offenses at issue in the instant case, appellant told the military judge that transferring child pornography via the Internet in interstate or foreign commerce was service discrediting because “It’s just something that a professional soldier should not do.”  Further, he told the judge that coercing his daughter to participate in creation of child pornography was service discrediting because “It makes the Army look bad in front of the eyes of the public.”    
DISCUSSION

 We agree with appellant’s counsel that the CPPA provisions appellant violated do not have “extraterritorial application and therefore [do] not extend” to appellant’s actions in Germany.  See United States v. Martinelli, 62 M.J. 52, 54 (C.A.A.F. 2005).
   Therefore, we cannot affirm the portions of those findings as “crimes and offenses not capital” in violation of clause 3 of Article 134, UCMJ.  Applying the most simplistic solution, we could moot the jurisdictional issue by setting aside the portion of the findings regarding CPPA offenses in Germany in Specifications 2 and 3 of Charge I, affirm the remainder of the findings, and reassess the sentence; the record contains ample evidence to find that appellant committed CPPA violations as alleged on divers occasions within the United States.  Such an approach, while unquestionably tidy, would preclude appropriate consideration of the important issues in this case.  

In Martinelli and the numerous decisions that have flowed from our superior court and our own regarding guilty pleas in extraterritorial CPPA cases, a body of law has developed that clearly permits upholding such pleas as provident to lesser-included Article 134 offenses provided three requirements are met.  First, the military judge must properly advise the accused of the additional element that his conduct must have also been prejudicial to good order and discipline (clause 1, Article 134) or service discrediting (clause 2, Article 134).  Second, the military judge must correctly define the terms “conduct prejudicial to good order and discipline” and “conduct of a nature to bring discredit upon the armed forces” for the accused.  Third, the accused must provide information to the court admitting one or both of those aspects with responses that are more than perfunctory agreements with statements made by the military judge.  See United States v. Robinshaw, ARMY 20030527, slip op. at 3-6 (Army Ct. Crim. App. 31 May 2006) (unpub.) (affirming a conviction for conduct prejudicial to good order and discipline under clause 1, 134);
 United States v. Mason, 60 M.J. 15 (C.A.A.F. 2004); United States v. O’Connor, 58 M.J. 450 (C.A.A.F. 2003); United States v. Monette, 63 M.J. 246 (C.A.A.F. 2006) (summary disposition).
We are satisfied that appellant’s descriptions of the service discrediting nature of his conduct during the providence inquiry are a sufficient factual predicate to affirm the findings of guilty in Specifications 2 and 3 of Charge I as violations of clause 2 of Article 134, UCMJ.  We hold that the record conspicuously reflects that appellant “‘clearly understood the nature of the prohibited conduct’ as being a violation of . . . clause 2, Article 134, apart from how it may or may not have met the elements of the separate criminal statute underlying the clause 3 charge.”  Martinelli, 62 M.J. at 67 (quoting O’Connor, 58 M.J. at 455).  As we noted under similar circumstances in Robinshaw, our finding that there is ample evidence to conclude that appellant’s conduct was service discrediting precludes any need for us to determine whether use of United States Government family quarters on a United States military installation to create child pornography depicting real child victims, or to transfer or possess such images from or in such a location are “‘act(s) of moral turpitude . . . inherently prejudicial or service discrediting.’”
  See United States v. Brisbane, 63 M.J. 106, 117 n.11 (C.A.A.F. 2006) (emphasis added).

We will conform the findings to the evidence adduced during the plea inquiry.


Accordingly, Specification 2 of Charge I is amended as follows:
In that Staff Sergeant Robert J. Medina, US Army, did, at or near Vilseck, Germany and Fort Knox, Kentucky, on divers occasions between on or about 1 October 2002 and on or about 30 September 2003, knowingly mail, transport, or ship child pornography in interstate or foreign commerce, which conduct was of a nature to bring discredit upon the armed forces in violation of Article 134, UCMJ.

Specification 3 of Charge I is amended as follows:

In that Staff Sergeant Robert J. Medina, US Army, did, at or near Vilseck, Germany, and Fort Knox, Kentucky, on divers occasions between on or about 1 October 2002 and on or about 30 September 2003 coerce BM, a minor, to engage in sexually explicit conduct for the purpose of producing visual depictions of such conduct and transporting said visual depictions in interstate or foreign commerce, which conduct was of a nature to bring discredit upon the armed forces in violation of Article 134, UCMJ.

The findings of guilty of Specification 2 and Specification 3 of Charge I, as amended, are affirmed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record including matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982),
 and applying the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), we affirm the sentence.

Senior Judge MAHER and Judge SULLIVAN concur.
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MALCOLM H. SQUIRES, JR.







Clerk of Court

� 18 U.S.C. § 2251(a).





� 18 U.S.C. § 2252A(a)(1).





� 18 U.S.C. § 2252A(a)(5)(A).


� In Martinelli, our superior court held that the CPPA does not have extraterritorial application.  Martinelli, 62 M.J. at 54.





� Robinshaw involved possession of child pornography depicting actual children that was kept in a barracks room appellant shared with another soldier.  The roommate eventually discovered and reported the child pornography.  We held that the prejudice to good order and discipline element was properly defined by the military judge, admitted by appellant, and satisfactorily discussed during the providence inquiry.  We further found that appellant’s conduct was prejudicial to good order and discipline based on the facts in that case.





� At least in guilty plea cases with real child victims, the developing body of law issued by our superior court appears to answer that question in the affirmative.





� Appellant personally asserts that he was subjected to cruel and unusual post-trial punishment while serving the beginning of his sentence to confinement at the Fort Knox Regional Confinement Facility (RCF).  Appellant began serving his fifteen year sentence to confinement on 16 March 2004 at Fort Knox while he awaited transfer to the United States Disciplinary Barracks.  Among his many complaints, appellant asserts that Fort Knox RCF officials issued him a paper gown to wear as clothing and would exchange it every second day for a new gown because the garment became unserviceable.  Appellant makes his various claims in a series of his own affidavits, unsupported by affidavits or statements from other persons or any other extrinsic evidence.  Without more, appellant has failed to demonstrate how his unsupported assertions constitute cognizable Eighth Amendment claims, and we will not speculate about why appellant was subjected to the alleged treatment.  See United States v. Lovett, 63 M.J. 211, 215-16 (C.A.A.F. 2006) (stating burden rests upon appellant to establish his Eighth Amendment claims).  We note that appellant did not complain about any improper post-trial conditions in his undated letter to the convening authority accompanying his counsel’s 24 May 2004 clemency request.  Even assuming appellant’s allegations are true, appellant has failed to show a “denial of necessities” due to a “deliberate indifference to inmate health or safety” by Fort Knox correctional officers.  United States v. Brennan, 58 M.J. 351, 353 (C.A.A.F. 2003).  Furthermore, while we certainly do not condone clothing appellant in paper gowns if it was done for an improper purpose, appellant has not shown that “misconduct by prison officials produced injury accompanied by physical or psychological pain” sufficient to constitute a violation of the Eighth Amendment or Article 55, UCMJ, 10 U.S.C. § 855.  Brennan, 58 M.J. at 354.  Therefore, applying the first principle enunciated in United States v. Ginn, 47 M.J. 236, 248 (C.A.A.F. 1997), we reject appellant’s claims of post-trial cruel and unusual punishment.
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