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MEMORANDUM OPINION
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CLEVENGER, Judge:
A military judge sitting as a special court-martial convicted appellant, in accordance with his pleas, of failure to repair (two specifications), going from his place of duty, assault with a dangerous weapon, and breaking restriction in violation of Articles 86, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 928, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for three months, and forfeiture of $737.00 pay per month for four months.

The case is before us for review pursuant to Article 66, UCMJ.  Appellant asserts that his detailed military defense counsel provided ineffective assistance and he has submitted an affidavit to support his assertions.  We disagree.

Appellant’s allegation of an ineffective assistance of counsel claim is a collateral issue.  See United States v. Fagan, 59 M.J. 238, 241 (C.A.A.F. 2004).  Our superior court has not yet held “that a servicemember is always entitled to a factfinding hearing [pursuant to United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967)] on his collateral claim.”  United States v. Ginn, 47 M.J. 236, 243 (C.A.A.F. 1997).  We have “discretion to consider affidavits on the need for a hearing.”  Id. at 242.  But where, as here, appellant’s submission “is factually adequate on its face [to state a claim of legal error] but the appellate filings and the record as a whole ‘compellingly demonstrate’ the improbability of those facts, [this court] may discount those factual assertions and decide the legal issue.”  Id. at 248.

Appellant’s affidavit asserts that his detailed trial defense counsel “never explained to [him] how [he] could receive clemency under [Rule for Courts-Martial] 1105.”  This assertion is belied by the evidence in the record.  Appellate Exhibit IV, a post-trial and appellate rights form signed by appellant and his detailed defense counsel, was received by the military judge and made a part of the record of trial.  The form fully explains the post-trial review and clemency process.  The military judge asked appellant about his understanding of the form and received appellant’s assurance that he understood the form.  In fact, the trial judge was more than normally solicitous about appellant’s post-trial rights.  The following colloquy ensued:

MJ:  Okay, it’s fairly complicated.  There’s a lot of rights here.  It looks like that’s your signature on page 3, is that correct?

ACC:  It is, sir.

MJ:  Now, if you have any rights that you’re not sure of, or you have any question about any of this, get a hold of your defense counsel or appellate counsel and talk to them about it.  You don’t want to inadvertently waive a right that you didn’t mean to waive, for example, okay?  Now this document, I’m going to give it to the court reporter and it will be in the record of trial, indicating that your attorney, orally and in writing, advised you of your post-trial and appellate rights, okay?   

ACC:  Yes, sir.

MJ:  Any questions?

ACC:  No, sir.

On the form, appellant initialed several statements which indicated that he understood his post-trial rights.  The paragraph reads as follows:

I have read and had my post-trial rights explained to me by counsel and I acknowledge these rights and make the elections set forth below.  
I understand my post-trial and appellate review rights.

. . . .

My defense counsel . . . will submit [Rule for Courts-Martial] 1105 matters in my case.

I want to be represented before the Army Court of Criminal Appeals by [appointed appellate defense counsel who can be contacted at the address provided].

Appellant’s affidavit further states that his detailed trial defense counsel “never contacted [him concerning his post-trial matters].”  Again, this assertion is belied by the evidence of record.  The matters submitted pursuant to Rule for Courts-Martial [hereinafter R.C.M.] 1105 contain a request for a post-trial administrative discharge signed by appellant.
  The signature page of the document appears to have been faxed to the detailed trial defense counsel’s office at Fort Hood, Texas, from a private entity named “Hepler Construction.”  The fax number for Hepler Construction has an area code designated for the Winchester, Virginia area.  On his post-trial and appellate rights form appellant provided an address in Winchester, Virginia as an address where he could be contacted.  

Furthermore, the clemency submission contains an enclosure, undated and unsigned but with appellant’s signature block, asking for an administrative discharge and describing in considerable detail personal circumstances regarding appellant’s family, his prior military career, his offenses, and his future plans.  And, included in the record of trial,
 is a copy of an e-mail exchange between appellant’s detailed trial defense counsel and a soldier who describes himself as “Military Justice Post Trial NCO.”  In the e-mail, the government inquired about the expected submission of various post-trial matters in a series of cases including appellant’s case.  The defense counsel replied, “[appellant] is sending stuff to me on Monday.”  The reply is dated 13 June 2003 and the clemency matters were submitted to the convening authority on 30 June 2003.  From this evidence, we conclude that the detailed trial defense counsel was definitely in active contact with appellant regarding the post-trial submission pursuant to R.C.M. 1105. 

The remainder of appellant’s affidavit essentially repeats his above noted complaints in different forms.
  However, in one section of the affidavit, appellant asserts his dissatisfaction with his detailed defense counsel’s overall effectiveness at trial.  In this instance, we note that counsel’s efforts managed to obtain a result that won appellant a sentence to confinement of essentially time served.  Counsel did so despite the fact that appellant had consistently failed to perform his duties in a good soldierly fashion for a period of nearly two months and had attacked a fellow soldier and injured that soldier while using a large crowbar as a dangerous weapon.  Furthermore, during the inquiry concerning his pleas of guilty, appellant specifically expressed his satisfaction to the military judge about his counsel’s professional performance.  There appears to be good cause for that conclusion.  We reject this portion of appellant’s assertion under the second principle set out in United States v. Ginn, supra, because appellant’s affidavit “does not set forth specific facts but consists instead of speculative or conclusory observations.”  Ginn, 47 M.J. at 248. 

Appellant’s ill-advised efforts to place the blame for his predicament on the shoulders of his detailed military defense counsel are unavailing.  The record does “compellingly demonstrate” that appellant’s assertions regarding the post-trial representation are improbable and thus we discount them.  Furthermore, the generalized attack on appellant’s counsel is devoid of any meaningful factual predicate and, based entirely on the record before us, we reject that assertion as well. 

The findings of guilty and the sentence are affirmed.

Senior Judge BARTO and Judge MAHER concur.
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MALCOLM H. SQUIRES, JR.







Clerk of Court

� A discharge in lieu of a court-martial may be granted by the convening authority even after the trial proceedings have resulted in a finding of guilty and sentence.  Army Reg. 635-200, Personnel Separations:  Active Duty Enlisted Separations, para. 10-1 (6 June 2005).





� See R.C.M. 1103(b)(3) paragraphs (C), (H), and (I).





� We note that in one instance, the detailed defense counsel failed to substitute appellant’s name in a portion of the submission that is apparently boilerplate.  However, appellant’s name appears correctly at least eight times in that document and the document is clearly tailored, if not completely accurately, to appellant’s personal circumstances.  We also note that appellant’s personal submission to the convening authority in support of his request for an administrative discharge attempts, very unsuccessfully, to trivialize his offenses.  Appellant’s offenses in fact show him to be a person who disregarded his military obligations on multiple occasions, who acted in direct contravention of good order and discipline, and who, under the heavy influence of alcohol, acted dangerously towards fellow soldiers.
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