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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


Pursuant to his pleas, the appellant was found guilty by a military judge sitting as a general court-martial of conspiracy to commit forgery and larceny (three specifications), absence without leave (four specifications), distribution of cocaine, use of cocaine (three specifications), use of marijuana (three specifications), larceny (two specifications), receipt of stolen property, and breaking restriction, in violation of Articles 81, 86, 112a, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 886, 912a, 921, 934 (1988) [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for six years, forfeiture of all pay and allowances, and reduction to Private E1, but, pursuant to a pretrial agreement, suspended confinement in excess of twenty-four months for a period of twenty-four months.


The appellant first asserts that he was punished in violation of Article 13, UCMJ, when he was commingled with post-trial prisoners during pretrial confinement.  His claim of pretrial punishment was extensively litigated at trial.  The military judge made findings of fact which are fully supported by the evidence in the record.  The military judge’s conclusion of law, that commingling occurred for a legitimate governmental purpose and not to punish the appellant, is based on a proper application of United States v. Fogarty, 35 M.J. 885 (A.C.M.R. 1992).  We find that no violation of Article 13, UCMJ, occurred.

The appellant next claims that the staff judge advocate (SJA) failed to comment in his addendum on the appellant’s assertion of legal error, and that this omission requires that this court return the case for new action.  We disagree.


In response to the staff judge advocate’s post-trial recommendation, the appellant submitted a “Petition for Clemency under [Rule for Courts-Martial] 1105” reasserting his request for confinement credit based on alleged pretrial commingling.  He asked for nonspecific clemency, positing that the military judge “erroneously failed to provide sentence credit as the result of the commingling.”  The acting staff judge advocate responded in an addendum, “Having fully reviewed the accused’s submission, I adhere to the SJA’s original opinion and recommendation.”  The appellant claims on appeal that his petition contained an allegation of legal error that required a response under Rule for Courts-Martial 1106(d)(4) [hereinafter R.C.M.], which states that “the staff judge advocate shall state whether . . . corrective action on the findings or sentence should be taken when an allegation of legal error is raised in matters submitted under R.C.M. 1105 . . . .  The response may consist of a statement of agreement or disagreement with the matter raised by the accused.”


In order to “fully satisf[y]” the requirements of R.C.M. 1106, the staff judge advocate’s addendum should have contained “a response to the effect of:  ‘The accused asserted an issue of [pretrial commingling].  I disagree that the accused was [improperly commingled] or that corrective action is required.’”  United States v. McKinley, 48 M.J. 280, 281 (1998).  Remand to the convening authority is not required, however, if we can determine that the allegation of legal error had no merit and the appellant was not prejudiced by the failure of the staff judge advocate to so state.  United States v. Hill, 27 M.J. 293, 296-97 (C.M.A. 1988); United States v. Green, 44 M.J. 93, 95 (1996).  The appellant’s assertion relates only to sentence credit and clearly would have had no effect on the convening authority’s decision concerning findings.  Because we find that the assertion has no merit, as discussed above, we find that the staff judge advocate would not have provided a favorable recommendation and the convening authority would not have taken corrective action on the sentence.  Thus, the appellant was not prejudiced by the failure of the staff judge advocate to comment on his meritless assertion of legal error.  UCMJ art. 59(a).


We have considered the matters submitted by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

The findings of guilty and the sentence are affirmed.  The appellant will be credited with 168 days of pretrial confinement against the sentence to confinement.*






FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

* The appellant correctly notes that the action and the promulgating order erroneously provide for only thirty days of confinement credit, instead of the full 168 days that the military judge ordered.
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