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MEMORANDUM OPINION
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ZOLPER, Judge:
A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of raping and forcibly sodomizing his stepdaughter, Ms. AW, a child under twelve years old (one specification each), taking indecent liberties with and committing indecent acts upon Ms. AW (one combined specification), knowingly and unlawfully using, persuading, inducing, and enticing Ms. AW to engage in sexually explicit conduct with the intent that Ms. AW do so for the purpose of producing a visual depiction of such conduct in violation of 18 U.S.C § 2251(a), knowingly and unlawfully possessing child pornography in violation of 18 U.S.C. § 2252A(a)(5)(A), and false swearing, in violation of Articles 120, 125, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 920, 925, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a dishonorable discharge, confinement for thirteen years, forfeiture of all pay and allowances, and reduction to Private E1.  Contrary to his staff judge advocate’s (SJA) advice to approve the adjudged sentence, and absent a pretrial agreement, the convening authority approved confinement for twelve years and six months, but otherwise approved the adjudged sentence.
  This case is before the court for review pursuant to Article 66(c), UCMJ.
Appellate defense counsel assert, inter alia, appellant’s guilty plea to possession of child pornography (Specification 3 of Charge III) is improvident because “the military judge provided an unconstitutionally overbroad definition of child pornography[,] and failed to elicit a sufficient factual predicate to . . . establish that appellant believed the images were produced using real children.”  Our court specified five additional issues regarding the extraterritorial application of 18 U.S.C. §§ 2251 and 2252A—as charged in Specifications 2 and 3 of Charge III—based upon a trilogy of cases
 decided last year by our superior court.  Relying primarily upon Martinelli and Reeves, appellate defense counsel also assert 18 U.S.C. §§ 2251 and 2252A do not have extraterritorial application, and therefore, do not extend to appellant’s misconduct committed exclusively in Germany.  Furthermore, the defense argues Specifications 2 and 3 of Charge III cannot be upheld as lesser-included general disorders under clauses 1 and 2 of Article 134, UCMJ, because the military judge failed to discuss with appellant whether his conduct was prejudicial to good order and discipline (clause 1) or service discrediting (clause 2).
We agree with appellate defense counsel that the CPPA does not apply to appellant’s misconduct committed exclusively in Germany.  “Accordingly, we need not address the question of whether the military judge employed an unconstitutional definition [of child pornography] during the plea inquiry.”  Hays, 62 M.J. at 167.
  We also find, while we can uphold appellant’s plea of guilty to using his minor stepdaughter to produce sexually explicit photographs (Specification 2 of Charge III) as provident to a lesser-included offense under clause 2 of Article 134, UCMJ, we cannot find the same regarding appellant’s plea of guilty to possessing child pornography (Specification 3 of Charge III).  We will, therefore, amend Specification 2 of Charge III to reflect a general disorder under clause 2 of Article 134, UCMJ, set aside and dismiss Specification 3 of Charge III, and reassess the sentence.

Providence of Appellant’s CPPA-based Offenses

Appellant’s convictions are based upon violations of the CPPA, charged as noncapital offenses under clause 3 of Article 134, UCMJ.  Specification 2 of   Charge III alleges appellant, while stationed in Vilseck, Germany, knowingly and unlawfully persuaded, induced, and enticed his nine-year-old-stepdaughter, Ms. AW, to engage in sexually explicit conduct with the intent she do so for the purpose of producing visual depictions of such conduct in violation of 18 U.S.C § 2251(a).  Specification 3 of Charge III alleges appellant, while stationed in Vilseck, Germany, knowingly and unlawfully possessed child pornography in violation of 18 U.S.C. § 2252A(a)(5)(A).  As charged and as appellant described at trial, appellant’s misconduct occurred exclusively in Germany, i.e., outside the United States.

After appellant’s trial, but during the filing of appellate pleadings, our superior court determined the CPPA does not have extraterritorial application to misconduct “engaged in outside the territorial boundaries of the United States when charged under clause 3 of Article 134,” UCMJ.  Martinelli, 62 M.J. at 54; Reeves,  62 M.J. at 92; Hayes, 62 M.J. at 167.  Therefore, based on this determination, we find “a substantial basis in law and fact for viewing [appellant’s] guilty pleas to the CPPA-based clause 3 offenses under Article 134 for conduct occurring in Germany as improvident.”  Martinelli, 62 M.J. at 62; see United States v. Jordan, 57 M.J. 236, 238 (C.A.A.F. 2002) (stating the standard for rejecting a guilty plea).

Our conclusion that appellant’s guilty pleas are improvident, however, does not end our analysis.  “An improvident plea to an offense of a CPPA violation charged under clause 3 of Article 134 may be upheld on a proper record as a provident plea to a lesser[-]included offense under the first two clauses of Article 134.”  Hays, 62 M.J. at 167 (citing United States v. Mason, 60 M.J. 15, 19-20 (C.A.A.F. 2004)).  However, to make such a finding, “the providence inquiry must reflect that the accused ‘clearly understood the nature of the prohibited conduct’” and why it was prejudicial to good order and discipline (clause 1) or service discrediting (clause 2).  Reeves, 62 M.J. at 95 (quoting United States v. Sapp, 53 M.J. 90, 92 (C.A.A.F. 2000)).
At trial, the military judge explained to appellant the elements and definitions relating to his unlawful possession of child pornography (Specification 3 of Charge III).  Thereafter, she discussed with appellant why he was guilty of this offense and elicited the facts necessary to find appellant provident to his guilty plea.  However, the military judge did not discuss with appellant whether his conduct was prejudicial to good order and discipline or was of a nature to bring discredit upon the armed services.  Before the military judge completed her inquiry, she engaged assistant trial counsel in the following colloquy:

MJ:  Government, any further inquiry on Specification 3 of Charge III?

ATC:  Ma’am, the government is not sure if it’s necessary, but the element of this conduct being prejudicial to good order and discipline or a nature to discredit the armed forces?

MJ:  Okay.  That one, since the government did not allege that in their specification, I did not see that as an element, that’s an alternate charge that could have been made, but was not made, so I’m not including that as an element in this particular situation.  

ATC:  No further inquiries, Your Honor.

Viewed in its entirety, the providence inquiry lacks a sufficient basis upon which we can affirm appellant’s plea of guilty to Specification 3 of Charge III as provident to a lesser-included, Article 134, UCMJ, offense under clause 1 or 2.     Cf. Cendejas, 62 M.J. at 340 (discussing this analysis in the context of a contested case).  Therefore, we will set aside and dismiss Specification 3 of Charge III.
However, we reach a different conclusion in our analysis of appellant’s use of his nine-year-old stepdaughter to take sexually explicit photographs (Specification 2 of Charge III).  The military judge explained to appellant the elements and definitions of this offense, and discussed with appellant the factual predicate upon which appellant based his plea of guilty.  However, she did not specifically discuss with appellant whether his actions were prejudicial to good order and discipline (clause 1) or constituted service-discrediting conduct (clause 2) when she discussed Specification 2 of Charge III.  But, during that portion of the providence inquiry wherein the military judge discussed in detail with appellant the elements and factual predicate regarding appellant’s indecent acts and indecent liberties with his stepdaughter (Specification 1 of Charge III), the military judge necessarily discussed with appellant the service-discrediting nature of appellant’s misconduct alleged in Specification 2 of Charge III.
With respect to appellant’s indecent acts/indecent liberties offense, the military judge began her inquiry by asking appellant, “Now, this is on the same date we mentioned just a few minutes ago, about the taking or the production of the pictures, right?”  Appellant responded affirmatively, and admitted he touched his stepdaughter’s genitalia and breasts with his hands, and placed her hands on his penis.  He also admitted he had his stepdaughter “expose her genitalia . . . [i]n an effort to take the pictures.”  Appellant further related to the military judge that he had his stepdaughter “lay down some and . . . stand up some . . . [and] had her basically spread her legs and expose her pubic area” and “used a camera to take visual depictions” of his stepdaughter in these sexually explicit positions.  He also agreed his actions were “repugnant to common propriety” and the type “that, maybe, some people would find . . . grossly vulgar or obscene.”  Before concluding this portion of the inquiry, the military judge and appellant conversed as follows:
MJ:  Now, tell me why this conduct was prejudicial to good order and discipline of the armed forces or of a nature to bring discredit upon the armed forces?

ACC:  Because I was an NCO [noncommissioned officer] and it’s not good to – not publicly, a good idea, I suppose.

MJ:  Okay.  You were a NCO, right?

ACC:  Yes, ma’am.

MJ:  And, you are a male?

ACC:  Yes, ma’am.

MJ:  And, you are an adult male?

ACC:  Yes, ma’am.

MJ:  Do you think that people, if they knew that an adult male was committing indecent acts or indecent liberties with a child, a step-child, a person that they’re responsible for taking care of, that the public or maybe even other soldiers would have a – maybe hurt the impression of people, of soldiers in general?

ACC:  Yes, ma’am.

MJ:  And, then they’ll have the impression that maybe other soldiers are doing this kind of stuff, do you think?

ACC:  Yes, ma’am.

MJ:  And, they may not want to deal with soldiers.  Do you think that might happen?
ACC:  Yes, ma’am.

. . . .

MJ:  And, do you admit that under the circumstances, your conduct was prejudicial to good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces?

ACC:  Yes, ma’am.

Although the photographs do not represent all the indecent acts and indecent liberties of which appellant was convicted, the providence inquiry clearly demonstrates appellant used his stepdaughter to produce sexually explicit photographs during the time he committed indecent acts and took indecent liberties with her.  Appellant admitted he touched his stepdaughter’s vagina and breasts, and had her expose her vagina for the purpose of arousing his own lust and sexual desires.  He also told the military judge he had Ms. AW “spread her legs and expose her pubic area” so he could use “a camera to take visual depictions” of her vagina.  Appellant’s picture-taking endeavor amounts to one aspect of the totality of his illicit behavior on 10 December 1998, which appellant engaged in to gratify his sexual hunger.  Nevertheless, viewing the providence inquiry as a whole, it is clear “that the same conduct underlying this charge also was at the heart of the CPPA-based offense[], and that [a]ppellant was fully aware of this interrelationship.”  Hays, 62 M.J. at 167.  More important, appellant “admitted that his conduct was service-discrediting and why.”  Id. at 168.  
We find the providence inquiry reflects the military judge appropriately discussed with appellant, and appellant clearly understood, the clause 2 nature of the misconduct at issue apart from how that misconduct satisfied the elements of 18 U.S.C. § 2251(a), charged under clause 3 of Article 134.  See, e.g., United States v. Roderick, 62 M.J. 425, 428-29 (C.A.A.F. 2006) (affirming CPPA-based, clause 3 conviction for receiving child pornography as a lesser-included offense under clause 2 based on Staff Sergeant Roderick’s understanding of service-discrediting nature of his misconduct).  Therefore, we hold the providence inquiry as a whole contains a sufficient basis upon which we can find appellant’s plea of guilty to Specification 2 of Charge III as provident to a lesser-included Article 134 offense.  We will amend Specification 2 of Charge III to reflect a lesser-included general disorder under clause 2 of Article 134, UCMJ.
Sentence Reassessment

In light of our setting aside and dismissing Specification 3 of Charge III, we must now reassess appellant’s sentence.  Because we can “reliably determine what sentence would have been imposed at the trial level if the error[s] had not occurred,” we need not order a rehearing on the sentence.  United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986).  In United States v. Moffeit, 63 M.J. 40 (C.A.A.F. 2006), our superior court reaffirmed the standard for sentence reassessment.  “‘Thus, if the court can determine to its satisfaction that, absent any error, the sentence adjudged would have been of at least a certain severity, [then] a sentence of that severity or less will be free of the prejudicial effects of error . . . .’”  Id. at 41 (quoting Sales, 22 M.J. at 308).  In curing the errors through reassessment, we must assure the sentence is “equal to or no greater than a sentence that would have been imposed if there had been no error.”  Id. (citing Sales, 22 M.J. at 308); see United States Suzuki, 20 M.J. 248, 249 (C.M.A. 1985).

Under the circumstances of this case, we are confident that a sentence rehearing is not necessary.
  Appellant’s 15 June 1999 possession of “some” images of child pornography is not the central and most aggravating aspect of this case.  However, it does bear a strong relationship to appellant’s other vile acts of sexual indecency, and appears to have been appellant’s ambition at the expense of an innocent child’s purity.  The physical, sexual abuse of appellant’s nine-year-old stepdaughter, six months earlier on 10 December 1998, constitutes the gravamen of appellant’s misconduct.  While this court in no way condones the unlawful possession of child pornography, such misconduct pales in comparison to the crimes committed when a parent indecently touches, forcibly sodomizes, and rapes his stepdaughter, and takes photographs of some of these repugnant sexual acts.  “For love of children parents will do many things that escape the bounds of common sense or elude concepts of natural law.  But as this case illustrates, some parents are also capable of abhorrent criminal conduct toward their children.”  United States v. Ellis, 57 M.J. 375, 384 (C.A.A.F. 2002) (Baker, J., concurring in the result).

Without the benefit of a stipulation of fact, appellant recounted his misconduct for the military judge during the providence inquiry.  We base our reassessment upon appellant’s self-described and self-deprecating litany of prurient behavior as summarized below.  
Appellant arrived in Vilseck, Germany, during December 1997, and lived in on-post government quarters with his family, including his then nine-year-old stepdaughter, Ms. AW.  At the time of his offenses, appellant had been Ms. AW’s stepfather for approximately five years.  He was the “father figure in [Ms. AW’s] life,” and Ms. AW responded to his parental authority.
On 10 December 1998, appellant committed a series of acts with and upon his stepdaughter constituting the most serious form of child sexual abuse and exploitation.  Appellant admitted he touched his stepdaughter’s vagina and breasts with his hands, and placed her hands on his penis.  During the course of this misconduct, appellant had his stepdaughter pose for the camera in different positions—including those in which she spread her legs and exposed her vagina—and photographed his stepdaughter in these sexually explicit positions.  During the course of his extreme sexual deviancy, appellant, “using [his] parental authority,” had Ms. AW place her mouth on his penis so he could take a picture of an adult and a child engaging in oral sodomy.  Appellant told the military judge his “penis was actually in [Ms. AW’s] mouth,” a depiction of which is “represented by page 4 of Defense Exhibit Alpha.”  Finally, and most horribly, appellant raped his stepdaughter.  Referring to the image on page 3 of Defense Exhibit Alpha, appellant told the military judge he penetrated Ms. AW’s labia (or vaginal “lips”) with his penis so he could produce a picture depicting him having sexual intercourse with Ms. AW.  When, on 28 March 2000, law enforcement personnel asked appellant about this conduct, appellant denied taking pictures of nude children.

Based on appellant’s disgusting and degrading acts of child sexual abuse, and all the offenses of which the military judge found appellant guilty, appellant faced a substantial maximum possible sentence.  As the military judge explained to appellant at trial, “the maximum punishment authorized in this case, based solely on your guilty plea is:  [a] dishonorable discharge, confinement for life without the possibility of parole, reduction to the grade of E-1, forfeiture of all pay and allowances, and the possibility of a fine.”  Despite our setting aside one specification alleging appellant unlawfully possessed child pornography (other than the photographs of his stepdaughter), appellant’s maximum sentence remains the same.  Furthermore, a military judge sentenced appellant to a dishonorable discharge, confinement for thirteen years, forfeiture of all pay and allowances, and reduction to Private E1—a sentence well below the authorized maximum.

Due to the extreme moral depravity of appellant’s misconduct, we are convinced the military judge would have imposed a sentence of a certain magnitude had appellant pleaded guilty to, and been convicted of, only the remaining charges and specifications.  In short, the sentencing landscape in this case has not changed dramatically, and we can reliably determine the sentence the military judge would have imposed had appellant’s trial been free of error.

Conclusion


The finding of guilty of Specification 3 of Charge III is set aside and that specification is dismissed.  The court affirms only so much of the finding of guilty of Specification 2 of Charge III as finds that appellant, did, at or near Vilseck, Germany, on or about 10 December 1998, knowingly and unlawfully, use, persuade, induce, and entice his stepdaughter, Ms. AW, a child under twelve years of age, into engaging in sexually explicit conduct for the purpose of producing a visual depiction of such conduct, conduct which was of a nature to bring discredit upon the armed forces, in violation of Article 134, UCMJ.

We have considered the remaining assignments of error and those matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of Sales, 22 M.J. at 305, the court affirms only so much of the sentence as provides for a dishonorable discharge, confinement for twelve years and five months, forfeiture of all pay and allowances, and reduction to Private E1.

Senior Judge SCHENCK and Judge WALBURN concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Appellant asserts the government was dilatory in the post-trial processing of his case, and therefore, he is entitled to further relief.  We disagree.  Appellant presented this matter to the convening authority in his post-trial clemency submission.  Based upon the government’s lack of post-trial alacrity, the convening authority reduced appellant’s adjudged sentence to confinement by six months.





� United States v. Martinelli, 62 M.J. 52, 54 (C.A.A.F. 2005) (seminal case holding the Child Pornography Prevention Act (CPPA), 18 U.S.C. § 2251, et seq., does not apply extraterritorially and cannot be used to criminalize conduct which occurred completely outside the United States); United States v. Hayes, 62 M.J. 158, 167 (C.A.A.F. 2005) (stating same); United States v. Reeves, 62 M.J. 88, 92-94 (C.A.A.F. 2005) (stating same and discussing extraterritorial application of 18 U.S.C. § 2251(a)).  “The CPPA consists of §§ 18 U.S.C. 2251, 2252, 2252A, 2260(b) (2000).”  Reeves, 62 M.J. at 89 n.2.


� We note, for purposes of this direct appeal, the military judge used portions of the definition of “child pornography” which the U.S. Supreme Court later struck down as unconstitutionally overbroad.  See Reeves, 62 M.J. at 95 n.10 (citing Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002)); United States v. Wolford, 62 M.J. 418, 421 (C.A.A.F. 2006) (noting portions of the 18 U.S.C. § 2256(8) definition are unconstitutional); United States v. Cendejas, 62 M.J. 334, 337 n.3 (C.A.A.F. 2006) (noting “military judge correctly endorsed” child pornography definitions in CPPA because, at time of trial, U.S. Supreme Court had not granted certiorari in Free Speech Coalition).  Additionally, the record fails to reflect any inquiry by the military judge “into the ‘virtual’ or ‘actual’ nature of the images” the government charged as constituting child pornography.  Reeves, 62 M.J. at 95 n.10 (quoting United States v. O’Connor, 58 M.J. 450, 453 (C.A.A.F. 2003)).  In light of Free Speech Coalition and O’Connor, military judges must now establish during the providency inquiry—as “a factual predicate to any plea of guilty” to a CPPA-based offense—whether the images depict an actual child or real children.  Id.; see Cendejas, 62 M.J. at 335 (stating government must prove “an image depicts an actual child” to sustain CPPA conviction).





� We also note the SJA’s post-trial recommendation (SJAR) and promulgating order incorrectly indicate 28 March 2002 as the offense date for Specification 4 of Charge III.  These documents should reflect the correct date of 28 March 2000.  Further-more, the SJAR and promulgating order fail to reflect the military judge’s exception of the word and numbers “and 2256” from Specifications 2 and 3 of Charge III.  (R. at 317, 319.)  However, finding no prejudice to appellant, we will issue a correcting certificate to rectify these errors.  See United States v. Alexander, 63 M.J. 269 (C.A.A.F. 2006).


� Our superior court recognizes the Courts of Criminal Appeals have “reviewed the records of a substantial number of courts-martial involving convictions for child pornography activities and offenses involving sexual misconduct with children and [have] extensive experience with the level of sentences imposed for such offenses under various circumstances.”  Moffeit, 63 M.J. at 41.
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