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MEMORANDUM OPINION
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CASIDA, Judge:


In accordance with his pleas of guilty, a military judge convicted appellant at a general court-martial of conspiracy to commit larceny, larceny (five specifications), and forgery, in violation of Articles 81, 121, and 123, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 921, and 923 [hereinafter UCMJ].  The adjudged sentence was a bad-conduct discharge, confinement for three years, forfeiture of all pay and allowances, and reduction to the grade of Private E1.  In compliance with a pretrial agreement, the convening authority reduced the sentence to confinement for eighteen months, approved the remaining punishments, and waived automatic forfeitures in favor of appellant’s spouse. 


This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignment of error, and the government’s response thereto.  Although the allegation of error does not warrant the relief requested, it does warrant discussion and corrective action.


Appellant avers that:

THE MILITARY JUDGE ERRED IN ACCEPTING AS PROVIDENT APPELLANT’S PLEA OF GUILTY TO SPECIFICATION 4 OF CHARGE II.

FACTS

Appellant was stationed in Okinawa, accompanied by his wife, who worked for the Army and Air Force Exchange Service (AAFES) at the local Post Exchange (PX).  He discovered that his wife was stealing merchandise and cash from the PX, and he decided to join her in her illegal activities.  They used four methods to steal:

(1) When his wife was operating a cash register, appellant would bring merchandise to her register.  She would ring up either no charge or a minimal charge for expensive merchandise.

(2) His wife would set aside merchandise and tag it as paid.  Appellant would then take it from the PX without paying.

(3) Appellant would purchase merchandise and charge the cost to his Deferred Payment Plan (DPP) account (an AAFES credit program), and his wife would later access the account and credit the purchase amount as returned merchandise, but they would retain the merchandise.

(4) Appellant would purchase merchandise using his American Express card, and his wife would later process a credit for returned merchandise, but they would retain the merchandise.

DISCUSSION

The assignment of error concerns a specification of larceny wherein appellant and his wife used the third method listed above to purchase Oriental Bazaar items and a lawnmower in separate transactions, for a total cost of about $1030, charging the purchases to appellant’s DPP account.  Appellant’s wife later accessed appellant’s DPP account and credited the account for the purchase amounts.  The specification at issue alleges larceny of cash in an amount in excess of $100.

Citing United States v. Mervine, 26 M.J. 482 (C.M.A. 1988), appellant alleges that his plea of guilty to Specification 4 of Charge II was improvident because he did not steal cash, as alleged, but rather his wife’s actions resulted in cancellation of the debt to AAFES, and fraudulent cancellation of a debt cannot be larceny under the UCMJ. 

In Mervine, the accused sailor purchased merchandise from the Navy Exchange, and charged the purchases to his deferred payment plan account.  Later, when he fell behind on payments, he created false documents purporting to show that he had paid the balance of the debt.  He was charged with attempted larceny of the amount of the debt.  Our superior court held that attempted fraudulent cancellation of a debt cannot result in the offense of attempted larceny of the monetary amount of the debt.  Mervine’s purchase of merchandise, and the resulting indebtedness, were complete before he attempted the fraudulent cancellation of the debt.  

Appellee argues that, in this case, the ultimate and original objective of the actions taken by appellant and his wife was to steal the merchandise giving rise to the debt.  Appellee continues that appellant’s testimony during the providence inquiry, and the stipulation of fact admitted into evidence in support of his guilty pleas, demonstrate that the actions taken to acquire the merchandise using credit, and then to fraudulently erase that debt, were all planned in advance of the purchase.  


Appellee’s argument has two problems.  First, the prosecution charged appellant with stealing cash, not merchandise.  However, “if an accused pleads guilty and then at the providence inquiry, he gives sworn testimony which clearly establishes his guilt of a different but closely-related offense having the same maximum punishment, we may treat that accused’s pleas of guilty as provident.”  United States v. Epps, 25 M.J. 319, 323 (C.M.A. 1987); see also United States v. Pritchard, 45 M.J. 126, 129-30 (1996).  Appellee’s second problem is, contrary to its contention, neither the stipulation of fact nor the providence inquiry clearly establish that the intent to steal existed at the time appellant obtained the items of merchandize.  But cf. Epps, 25 M.J. at 323.  Applying Epps, we see the following in the stipulation of fact:

The accused would purchase and receive the item using his DPP account number [.]  To steal the items, Mrs. Huhn would, at some later time, use her position as an AAFES cashier to gain unauthorized access to their DPP account.  Once in the account, Mrs. Huhn would make fraudulent refund credits for the purchased items, when in fact the items were never returned.  The Accused would then sign either his own name or a false name on the return receipt, and wrongfully receive the DPP credit.  These false refunds offset the purchase price, but in each case, the Huhns kept the actual merchandise, resulting in a loss of property to AAFES.

(Emphasis added).  In the stipulation of fact appellant agreed, “Mrs. Huhn used her unauthorized access to their DPP account to enter a $731.00 credit for returned Oriental Bazaar items, when in fact, none had been returned.  The Accused completed the fraudulent credit transaction by signing his name on the refund receipt.”  (Emphasis added).  And, “Mrs. Huhn used her unauthorized access to their DPP account to enter a $298.99 credit for a returned 6.5 horsepower lawnmower, when in fact, none had been returned.  The Accused completed the fraudulent credit transaction by signing the name of ‘Brian Debusk’ on the refund receipt.”  (Emphasis added).  Finally, during the providence inquiry, appellant stated:

[M]y wife prepared a credit to the DPP account for $731 and—for returned oriental items when, in fact, there was [sic] no items returned.  I signed my name to that receipt  . . . she prepared another one for $298.99, again to credit it back to the DPP account; and only this time it was for the return of a lawn mower, in which it had not been returned; and I signed the name of another individual . . . .

(Emphasis added).


While the fraudulent cancellation of a debt cannot result in the offense of larceny,
 appellant’s sworn statement during the providence inquiry as well as the stipulation of fact clearly establishes his guilt of a closely-related offense having the same maximum punishment.  Whether appellant had the intent to steal at the time he took or obtained the Oriental Bazaar items and the 6.5 horsepower lawnmower or not, he had clearly formed the criminal intent to commit larceny at the point where he signed the return receipts and withheld the items.  The property either always belonged to AAFES or its proper ownership reverted to AAFES at the point the fraudulent receipts were signed.  The items of property were of the exact value charged in the specification, and the intent to permanently deprive is clear.


Specification 4 of Charge II, is amended to read:

In that Sergeant Kurt C. Huhn, U.S. Army, did, at or near Okinawa, Japan, between on or about 1 January 1998 and on or about 12 August 1998, on divers occasions, steal Oriental Bazaar items and a 6.5 horsepower lawnmower, of a value of over $100, the property of the Army and Air Force Exchange Service.

As amended, the finding of guilty to Specification 4 of Charge II, is affirmed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.

Senior Judge MERCK and Judge TRANT concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� We do not intimate that such a theft of intangibles is not a crime.  Clearly, appellant’s actions were criminal and violated Article 134, UCMJ.  They were not, however, crafted as such and we do not lightly find new offenses at the appellate level.





� Under this theory of culpability, the elements of larceny are:





	1.  That the accused wrongfully withheld certain property from the possession of AAFES;





	2.  That the property belonged to AAFES;





	3.  That the property was of a value in excess of $100.00; and





	4.  That the withholding by the accused was with the intent permanently to deprive or defraud AAFES of the use and benefit of the property or permanently to appropriate the property for use of the accused or for any person other than the AAFES.  See Manual for Courts-Martial, United States (1998 ed.), Part IV, para. 46b(2)(a).  





The Manual defines “intent,” in part, as follows, “Although a person gets property by a taking or obtaining which was not wrongful or which was without a concurrent intent to steal, a larceny is nevertheless committed if an intent to steal is formed after the taking or obtaining and the property is wrongfully withheld with that intent.”  Id., para. 46c(1)(f)(i).
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