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MEMORANDUM OPINION
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OLMSCHEID, Senior Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of adultery and possession of alcohol while under the age of twenty-one contrary to Official Code of Georgia Annotated § 3-3-23, in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  A panel of officer and enlisted members sitting as a general court-martial convicted appellant, contrary to his pleas, of rape, forcible sodomy, and indecent assault, in violation of Articles 120, 125, and 134, UCMJ.  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for thirty months, and reduction to Private E1.   
This case is before the court for review pursuant to Article 66, UCMJ. Appellant asserts, inter alia, and the government concedes, that the military judge erred by failing to properly instruct the panel members that mistake-of-fact is a defense to an indecent assault offense.   We agree, but find the error was harmless beyond a reasonable doubt.  
DISCUSSION
Facts

This case arises from an incident during a party held at one of appellant’s fellow soldier’s off-post quarters.  After drinking alcohol throughout the evening and early morning hours, appellant’s friend and the friend’s wife, Ms. O, had an argument, which resulted in Ms. O going upstairs to their bedroom, disrobing down to her underwear, and going to bed at around 0400 hours.  Sometime later, appellant went upstairs to his friend’s bedroom where Ms. O lay sleeping.  Appellant began rubbing Ms. O’s back and kissing her neck.  Ms. O, who thought appellant was her husband, said “Hey, Baby . . . you know I’m on my period.”  Appellant then kissed Ms. O’s mouth and breasts, inserted his fingers into her vagina, removed her tampon, and performed oral sodomy on her for several seconds before inserting his penis into her vagina.  Ms. O pushed appellant away, got up, turned on the light, and demanded to know where her husband was.  She ran downstairs telling her husband and the remaining party members that appellant had raped her.


Although the military judge instructed the panel members on the defense of mistake-of-fact in regard to the offenses of rape and forcible sodomy, he did not instruct the members that the defense also applied to the offense of indecent assault. Appellant did not object to this omission at trial.                  
Law

We review a military judge’s decisions on panel instructions de novo.  United States v. McDonald, 57 M.J. 18, 20 (C.A.A.F. 2002); United States v. Acosta-Zapota, 2007 CCA LEXIS 71, (14 (Army Ct. Crim. App. 2007).  Whether an error prejudiced appellant is also reviewed de novo.  United States v. McCollum, 58 M.J. 323, 342 (C.A.A.F. 2004).   As the failure to adequately give a required instruction on a complete defense is an error of constitutional magnitude, the government has the burden of persuading us that the error is harmless beyond a reasonable doubt.  United States v. Dearing, 63 M.J. 478, 482 (C.A.A.F. 2006); United States v. Brewer, 61 M.J. 425, 432 (C.A.A.F. 2005).  


Our superior court recently reiterated, “It is a basic principle of criminal law that an honest and reasonable mistake of fact can negate the mens rea requirement of a general intent crime.”  United States v. Zachary, 63 M.J. 438, 442 (C.A.A.F. 2006); see also Acosta-Zapota, 2007 CCA LEXIS 71 at (21.  Moreover: 
Mandatory instructions on findings include a “description of the elements of each offense charged[,] . . . each lesser[-]included offense in issue[, and] . . . any special [or affirmative] defense under R.C.M. 916 in issue.” R.C.M. 920(e)(1)-(3).  As explained in the discussion accompanying R.C.M. 920(e), a “matter is ‘in issue’ when some evidence, without regard to its source or credibility, has been admitted upon which members might rely if they choose.”  

Id. at (15-16 (citing United States v. Terry, 64 M.J. 295, 299 (C.A.A.F. 2007); Dearing, 63 M.J. at 484 n.20). 
Analysis
The facts that led the military judge to find the mistake-of-fact defense raised in regard to the rape and forcible sodomy offenses, should have led the military judge to the same conclusion in regard to the indecent assault offense (appellant’s placing his lips on Ms. O’s breasts and his fingers into her vagina).  Ms. O’s statements during the incident certainly reached the “some evidence” threshold for a mistake-of-fact instruction to all of these offenses.  The military judge, therefore, erred in failing to give the instruction for the indecent assault offense.  However, because the panel, when properly instructed on the mistake-of-fact defense, rejected the defense in regard to the other offenses arising out of the same factual scenario, we conclude beyond a reasonable doubt that the panel would also have rejected the defense in regard to the indecent assault.  As a result, appellant was not prejudiced by the military judge’s omission.   
CONCLUSION

We have considered the remaining assignment of error, and those matters personally asserted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit. 
Accordingly, the findings of guilty and the sentence are affirmed.


Judge GALLUP and Judge KIRBY concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.
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