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MEMORANDUM OPINION

-----------------------------------------
CAIRNS, Senior Judge:


At a fully contested special court-martial, a panel of officer members convicted the appellant of attempted larceny of military property of a value of about $369.62, absenting himself without authority from his appointed place of duty, and willfully disobeying a superior commissioned officer (two specifications), in violation of Articles 80, 86, and 90, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 886, and 890 [hereinafter UCMJ].  The convening authority approved the adjudged sentence consisting of a bad-conduct discharge and reduction to Private E1.


Among his four assigned errors, the appellant asserts that the two specifications of willful disobedience of a superior commissioned officer constituted an unreasonable multiplication of charges and that the military judge erred by denying the defense motion to merge the specifications after findings.  The government concedes error.  We disagree and affirm.    


The appellant had a history of failure to maintain his haircut within regulatory standards.  In September, Lieutenant Colonel (LTC) Moeller, the staff director with oversight responsibility for the appellant’s section, ordered the appellant to get a haircut.  Unbeknownst to LTC Moeller, who departed on temporary duty (TDY) after issuing the order, the appellant did not comply.  In the meantime, a general officer noticed the appellant’s substandard haircut and later reported it to LTC Moeller upon his return from TDY.  As a result, LTC Moeller ordered the appellant “to ensure he [had] a haircut on the first duty day of each week.”  

On Monday, 6 October, LTC Moeller observed that the appellant had violated his order by failing to have an acceptable haircut.  Lieutenant Colonel Moeller reminded the appellant of his earlier order and ordered the appellant to get a haircut.  However, the appellant did not get a haircut until that Thursday, even though there was no dispute that LTC Moeller’s order required immediate action.  

The appellant admitted that he failed to comply with LTC Moeller’s order “to ensure he [had] a haircut on the first duty day of each week” because he had been sick over the weekend.  The appellant also admitted he consciously decided to disobey LTC Moeller’s order of 6 October “to get a haircut” because the appellant determined on his own that his mission requirements were more important than taking time to get a haircut.

After findings, the defense moved the military judge to instruct the members to consider the two offenses as one for sentencing.  The defense conceded that the offenses were not multiplicious, but argued that even though there were two separate orders, it was the “same haircut or lack of a haircut” that was at issue.  In denying the defense motion, the military judge noted that the gravamen of an offense under Article 90, UCMJ, is a violation of an order.  In this case there were two different orders and two separate violations, and the issue was “not whether the [appellant] had a haircut or didn’t have a haircut,” but whether he complied with orders.  

The appellant’s objection at trial preserved this issue for appellate review.  Applying the concepts and factors discussed in United States v. Quiroz, 55 M.J. 334, 338-39 (2001), we agree with the military judge’s conclusion that the offenses were neither multiplicious nor constituted an unreasonable multiplication of charges.  

Applying the Quiroz factors, we are satisfied that the two specifications did not misrepresent or exaggerate the appellant’s criminality, nor did they unreasonably increase his punitive exposure.  We specifically find that there was absolutely no evidence that the second order was issued in anticipation of the appellant’s refusal so as to increase the maximum punishment.
  Furthermore, there was no evidence of prosecutorial overreaching or abuse in drafting the charges.
  

Both specifications were aimed at distinctly separate criminal acts.  There were two separate orders issued by LTC Moeller, and discrete violations of each order by the appellant.  Although the object of each order was to bring the appellant into compliance with basic military haircut standards, the appellant’s criminal acts involved distinctly separate and successive acts of defiance of military authority by intentional breaches of orders.  Applying a reasonableness standard, we hold that the government did not take what was substantially one transaction and unreasonably multiply it into two offenses against the appellant, in violation of the well-established principle in military law against unreasonable multiplication of charges.  See Rule for Courts-Martial 307(c)(4) discussion; United States v. Quiroz, 55 M.J. at 339.  

We have considered the remaining assignments of error and the matters personally submitted by the appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them lacking merit.

The findings of guilty and the sentence are affirmed.


Judge BROWN and Judge HATTEN concur.
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� Likewise, we reject the appellant’s “ultimate offense” argument.





� In this regard, we acknowledge that the appellant was also charged with failing to obey a noncommissioned officer’s orders regarding haircuts.  The military judge entered a finding of not guilty as to one specification due to failure of proof, and the members acquitted the appellant of the other specification.  Nevertheless, the record reveals no overreaching or abuse.
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