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MEMORANDUM OPINION
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MAHER, Judge:

A military judge sitting as a special court-martial convicted appellant, in accordance with his pleas, of absence without leave and failure to repair (two specifications) in violation of Article 86, Uniform Code of Military Justice, 10 U.S.C. § 886 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for six months, forfeiture of $767.00 pay per month for six months, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provides for a bad-conduct discharge, forfeiture of $767.00 pay per month for six months, and reduction to Private E1.  

This case is before us for review under Article 66, UCMJ.  Appellant raises several errors, one of which warrants discussion.  Appellant correctly asserts that the staff judge advocate (SJA) erroneously advised the convening authority that appellant pled guilty* to and was found guilty of Specification 1 of Charge II (failure to repair).  In fact, upon a motion by trial counsel, the military judge dismissed that specification prior to announcing findings.  The promulgating order repeats this error.  “[A]bsent contrary evidence, when a convening authority does not address findings in his action, he approves only the findings of guilty as correctly stated in [the post-trial recommendation].”  United States v. Henderson, 56 M.J. 911, 912-13 (Army Ct. Crim. App. 2002) (citing United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994)).  Here, the convening authority approved a finding of guilty to a specification that had been dismissed.  The convening authority’s implicit approval of this finding is, of course, a nullity.  See United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  
The question before us is whether the error materially prejudiced a substantial right of appellant.  United States v. Powell, 49 M.J. 460, 463-64 (C.A.A.F. 1998).  Applying the test for material prejudice as stated in United States v. Wheelus, 49 M.J. 283, 288-89 (C.A.A.F. 1998), we find that appellant was not prejudiced by the error in the post-trial recommendation.  While the SJA erroneously overstated appellant’s guilt, he correctly reported that appellant pled guilty to and was found guilty of absence without leave for a period of nearly two years, failure to report to an accountability formation, and failure to report to a physical training formation.  Further, appellant received a favorable pretrial agreement wherein the convening authority agreed not to approve any adjudged confinement.  Finally, neither trial defense counsel nor appellate defense counsel asserted that appellant’s chance for clemency was affected by the SJA’s error.  Trial defense counsel, in fact, repeated the error in part by incorrectly informing the convening authority that appellant had pled guilty to the offense.  Counsels’ failure to complain is some evidence that appellant was not prejudiced by the SJA’s error.  Thus, under these facts no relief is warranted.
While not raised by either party, the SJA failed to note that the military judge granted trial counsel’s motion to amend the Specification of Charge I (absence without leave) to reflect a two-day reduction of appellant’s period of absence.  We will rectify this error below.  

The remaining assignments of error to include the errors raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), are without merit.

We affirm only so much of the finding of guilty of the Specification of Charge I as provides that “appellant, did, on or about 26 July 2001, without authority absent himself from his unit to wit:  110th Quartermaster Company, located at Hunter Army Air Field, Georgia, and did remain so absent until he was apprehended on or about 

9 Jul 2003.”  The remaining findings of guilty are affirmed.
Reassessing the sentence on the basis of the errors noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), we affirm the sentence.
Senior Judge BARTO and Judge HOLDEN concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
* Initially appellant pled guilty to Specification 1 of Charge II.  However, after conducting the providence inquiry, the military judge informed counsel and appellant that he could not accept appellant’s plea to that specification.  Appellant then amended his plea to not guilty and the government moved to dismiss Specification 1 of Charge II.
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