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AND

ACTION ON PETITION FOR NEW TRIAL
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TOOMEY, Senior Judge:

Contrary to his pleas, appellant was convicted by a general court-martial composed of officer and enlisted members of carnal knowledge and indecent acts with a child (two specifications), in violation of Articles 120 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 920 and 934 [hereinafter UCMJ].  The approved sentence was a dishonorable discharge, confinement for ten years, forfeiture of $871.00 pay per month for 120 months, and reduction to Private E1.  In our initial Article 66, UCMJ, review of appellant’s case, this court affirmed the findings and sentence.  United States v. Diaz-Duprey, ARMY 9600181 (Army Ct. Crim. App. 30 March 1998) (unpub.).

On 30 July 1999, the United States Court of Appeals for the Armed Forces “conclude[d],” without explanation, “that appellant has made a colorable claim of ineffective assistance of counsel, . . . which can only be resolved by an evidentiary hearing.”  United States v. Diaz-Duprey, 51 M.J. 168 (1999) (citation omitted).  Accordingly, the decision of this court was set aside, and the case was remanded for a DuBay
 hearing and further review by this court.

A military judge at Fort Leavenworth, Kansas, held the evidentiary hearing on the trial defense counsel’s alleged ineffectiveness on 28-29 October 1999.  Trial and defense counsel at the DuBay hearing submitted supplemental briefs following the hearing.  After considering the evidentiary hearing and supplemental briefs, the military judge entered his findings on 10 December 1999.  Appellate counsel filed supplemental pleadings with this court.  Appellant petitioned for a new trial on 27 January 2000.

Upon initial appeal this court considered the assignment of error alleging ineffective assistance of counsel and found it to be without merit.  After review of the DuBay evidentiary hearing, the military judge’s findings, appellate counsel’s supplemental pleadings, and appellant’s initial and supplemental pleadings under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), we again find the allegation of ineffective assistance of counsel to be without merit.  We find appellant’s petition for a new trial to be untimely filed and without merit.

FACTS

In both his initial appeal and before the DuBay military judge on remand, appellant alleged approximately
 eighteen specific deficiencies in his trial defense counsel’s performance as constituting individual and joint prejudicial error.  At the DuBay hearing the military judge heard the testimony of appellant’s trial defense counsel, assistant trial defense counsel, the victim, and appellant.  The military judge, while not calling an expert witness requested by the DuBay defense counsel,
 treated the expert’s proffered testimony as testimony presented by affidavit.  The military judge prepared a seven-page, single-spaced, detailed “Memorandum of Decision” stating his findings of fact and conclusions of law (Appellate Exhibit XII).

In his sole assignment of error on remand, appellant appears to narrow his attack on his trial defense counsel’s effectiveness to three areas of the trial defense counsel’s representation.  In their “Brief on Behalf of Appellant (DuBay Hearing)” appellate defense counsel articulate the error as:

WHETHER THE MILITARY JUDGE ERRED IN FINDING THAT TRIAL DEFENSE COUNSEL WAS NOT INEFFECTIVE FOR FAILING TO ADEQUATELY INVESTIGATE APPELLANT’S CASE; FAILING TO ADEQUATELY PRESENT APPELLANT’S DEFENSE; FAILING TO REQUEST AN EXPERT; AND CONCEDING APPELLANT’S GUILT, AGAINST APPELLANT’S WISHES, DURING HIS SENTENCING ARGUMENT.

While not plainly stated, we identify appellant’s specific assertions of error to be that the DuBay military judge erred by finding that:  1) the trial defense counsel’s failure to discover and to attack the manner of the initial preparation and submission of the victim’s statement of complaint at trial did not constitute unreasonable representation; 2) the trial defense counsel’s failure to pursue the obtaining of an expert witness to testify concerning the victims’ suggestibility in the taking of statements by law enforcement authorities, and to also use that expert to attack the manner of the preparation and submission of this particular victim’s statement to criminal investigation personnel, did not constitute unreasonable representation; and 3) the manner in which the trial defense counsel’s sentencing argument acknowledged the court-martial panel’s findings of guilty did not constitute an impermissible admission of appellant’s guilt against appellant’s wishes, and in any event did not prejudice appellant’s sentencing.

LAW

The United States Court of Appeals for the Armed Forces has stated:

To establish a claim of ineffectiveness, “the defendant must show that counsel’s performance was deficient.  This requires showing that counsel made errors so serious that counsel was not functioning as the ‘counsel’ guaranteed the defendant by the Sixth Amendment.”  Strickland v. Washington, 466 U.S 668, 687 (1984); see also Williams v. Taylor, 529 U.S 362, 390 (2000).  In satisfying this burden, the “defendant must show that counsel’s representation fell below an objective standard of reasonableness.”  Id. at 688.  Appellant must establish that the acts identified by him “were outside the wide range of professionally competent assistance.”  Burger v. Kemp, 483 U.S. 776, 795 (1987), quoting Strickland, supra at 690.  That is, counsel’s performance was unreasonable “under prevailing professional norms     . . . considering all the circumstances.”  Strickland, supra at 688.

“Judicial scrutiny of counsel’s performance must be highly deferential.”  Id. at 689.  “[C]ounsel is strongly presumed” to have given “adequate assistance.”  Id. at 690.  The Strickland Court warned:  “It is all too tempting . . . to second-guess” a lawyer’s performance, and appellate courts should try to “eliminate the distorting effects of hindsight.”  Id. at 689.  Acts or omissions that fall within a broad range of reasonable approaches do not constitute a deficiency.  The Court in Strickland held that “strategic choices made after thorough investigation of law and facts relevant to plausible options are virtually unchallengeable.”  Id. at 690.

The defendant must also demonstrate that the deficient performance prejudiced the defense.  The prejudice prong “requires showing that counsel's errors were so serious as to deprive the defendant of a fair trial, a trial whose result is unreliable.”  Id. at 687.

United States v. Dewrell, 55 M.J. 131, 133 (2001) (alteration in original).

An allegation of ineffective assistance of counsel presents a mixed question of law and fact, which is reviewed de novo.  United States v. Hicks, 52 M.J. 70, 72 (1999); United States v. Smith, 44 M.J. 459, 460 (1996).  “We accept the factual findings of the DuBay military judge unless clearly erroneous.”  United States v. Brownfield, 52 M.J. 40, 44 (1999).  The DuBay military judge’s findings of law are reviewed de novo.  United States v. Wean, 45 M.J. 461, 463 (1997).

DISCUSSION

INEFFECTIVE ASSISTANCE OF COUNSEL

Appellant’s allegation, which identifies eighteen acts by trial defense counsel that singularly and jointly constituted ineffective representation, has remained basically unchanged throughout the appellate process.  After the DuBay evidentiary hearing, the military judge issued extensive findings of fact addressing each one of the alleged ineffective acts in seriatim and concluded that the assertion that the trial defense counsel was ineffective was without merit.  After reviewing the original record of trial, the initial appellate pleadings of government and defense counsel, appellant’s Grostefon submission before this court and the United States Court of Appeals for the Armed Forces, the evidence adduced in the DuBay hearing, the DuBay briefs presented by government and appellant’s counsel, and appellant’s DuBay Grostefon submissions, we wholly concur in the well-stated findings and conclusions of the DuBay military judge, and we adopt his findings as our own.  The trial defense counsel’s representation of appellant met the standard of representation that appellant was entitled to under Strickland.  Accordingly, we find the allegation of ineffective assistance of counsel to be without merit.

PETITION FOR NEW TRIAL

Appellant also petitions for a new trial on the basis of “newly discovered” evidence.  Appellant’s petition was dated 27 January 2000, more than two years after the convening authority’s action.  Accordingly, the petition was not timely filed.  Rule for Courts-Martial [hereinafter R.C.M.] 1210(a).

Moreover, the basis of appellant’s petition is part and parcel of the alleged ineffective assistance by counsel.  The alleged new evidence is that the victim and her father initiated the criminal complaint to Criminal Investigation Command [CID] investigators by providing a written statement previously prepared by the victim’s father that CID copied with minimal change onto a standard CID form and then returned to the victim.  The alleged ineffective assistance of counsel is that the trial defense counsel either knew of the manner of the preparation and submission of the victim’s statement and failed to effectively use this information at trial, or that he was deficient in failing to discover prior to trial that the victim and her father initiated the criminal complaint by providing to CID investigators a written statement previously prepared by the victim’s father.

If the trial defense counsel knew of the manner of preparation and submission of the victim’s statement at the time of trial, then this is not new evidence.  Even if the trial defense counsel did not discover this matter prior to trial, we find that the DuBay hearing inquired fully into the preparation of the victim’s statement, the presentation of that statement to CID, its transferal onto the CID form, and the source and truthfulness of that statement.  We agree with the DuBay military judge’s finding that the trial defense counsel’s actions regarding the victim’s statement was not ineffective assistance of counsel [“#6 Finding”], and we adopt his finding as our own.  While the victim’s father questioned his daughter over a period of time and prepared the initial written statement for her, the statement was in fact the victim’s statement.  The victim’s statements were consistent prior to, at, and after trial.  Accordingly, there was no newly discovered evidence relating to appellant’s guilt or innocence.  The alleged newly discovered evidence, when considered in light of all other pertinent evidence, would not have produced a substantially more favorable result for appellant.  R.C.M. 1210(f)(2)(c).  Accordingly, appellant’s petition for a new trial is denied.  R.C.M. 1210(a) and (f)(2)(c).

We have considered those matters set forth in appellant’s supplemental Grostefon submission concerning ineffective assistance of counsel and find them to be without merit.  Accordingly, our original opinion and its decretal paragraph, dated 30 March 1998, remain in effect.

Judges CARTER and HARVEY concur.







FOR THE COURT:







MARY B. DENNIS







Deputy Clerk of Court

� United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967).


� There is some redundancy in appellant’s assertions of ineffectiveness by his trial defense counsel.


� Appellant cites his trial defense counsel’s failure to utilize this expert as error.


� Our review is limited to the matter that is the basis of the remand.  United States v. Riley, 55 M.J. 185, 188 (2001); United States v. Ginn, 47 M.J. 236, 238 n.2 (1997).
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