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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:

A military judge sitting as a special court-martial empowered to adjudge a bad-conduct discharge convicted the appellant, pursuant to his pleas, of absence without leave, wrongful use of marijuana (two specifications), and breaking restriction, in violation of Articles 86, 112a, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 912a, and 934 [hereinafter UCMJ].  The convening authority approved the sentence consisting of a bad-conduct discharge, confinement for three months, and forfeiture of $639.00 pay per month for three months. 


In this Article 66, UCMJ, appeal, the appellant contends that a new review and action are required because the staff judge advocate’s post-trial recommendation erroneously reflected a conviction of a specification alleging wrongful possession of marijuana, rather than the dismissal of the specification as ordered by the military judge.  The appellant’s failure to comment on the staff judge advocate’s recommendation in his own submissions to the convening authority waives appellate consideration of this issue, absent plain error.  See Rule for Courts-Martial 1106(f)(6). 


Applying the plain error standard set forth in United States v. Powell, 49 M.J. 460, 463-64 (1998), we agree that the staff judge advocate’s failure to set forth the correct disposition of the specification was an error that was plain and obvious.  However, the appellant has failed to make a “‘colorable showing of possible prejudice’” and has thus failed to meet the material prejudice prong of Powell.  United States v. Wheelus, 49 M.J. 283, 289 (1998) (citation omitted); see also United States v. Hartfield, ARMY 9801827, 2000 CCA LEXIS 152 (Army Ct. Crim. App. June 30, 2000).  The appellant has failed to specify any prejudice resulting from this error.  

As the stipulation of fact in this case reflected, when the appellant was stopped at the installation’s gate for a routine late-night check, the military police detected a strong odor of marijuana.  Based on probable cause and the appellant’s consent, the military police searched the appellant’s vehicle and found marijuana, the appellant’s possession of which formed the basis of the dismissed specification.  The appellant admitted by his guilty pleas that he had broken restriction when he went off-post and smoked marijuana.  As part of the pretrial agreement, the parties agreed that the appellant would plead not guilty to the specification alleging possession of marijuana, and that the specification would be dismissed after the military judge accepted the plea.  That is precisely what happened; thus, the staff judge advocate’s advice in his post-trial recommendation that the appellant had been convicted of the possession offense was error.  

However, the error was inconsequential to the convening authority’s action for several reasons.  First, the convening authority had authorized dismissal of the specification in the pretrial agreement, so presumably he had knowledge of the dismissal.  Second, the stipulation of fact contained the underlying misconduct of the dismissed specification, and consequently those facts were before the sentencing authority and legitimately before the convening authority when he took his action.  Third, the seriousness and circumstances of the appellant’s other crimes, coupled with the character of the appellant’s service—which included prior punishment under Article 15, UCMJ, for use of marijuana and cocaine—diminished any possible impact of the error on the convening authority’s clemency decision.  Fourth, the parties negotiated a pretrial agreement for a referral to a special court-martial, and the sentence was relatively lenient within the jurisdictional maximum.  Under all these circumstances, we are confident the staff judge advocate’s error had no affect on the convening authority’s action.  Accordingly, we find no prejudice under Wheelus, and thus no plain error under Powell.


We agree that the error in the promulgating order reflecting a conviction for possession of marijuana requires correction and will issue a notice of court-martial order correction.  We have considered the matters personally asserted by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


The findings of guilty and the sentence are affirmed.  
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Deputy Clerk of Court
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