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MEMORANDUM OPINION ON FURTHER REVIEW
---------------------------------------------------------------
OLMSCHEID, Senior Judge:

On 30 January 2006, after our initial review of this case under Article 66, Uniform Code of Military Justice, 10 U.S.C. § 866 [hereinafter UCMJ], we set aside a portion of the findings of guilty and the sentence, affirmed the remaining findings of guilty and authorized the same or a different convening authority to order a rehearing on the sentence.  United States v. Walton, ARMY 20011151 (Army Ct. Crim. App. 30 January 2006) (unpub.).  A sentence rehearing was conducted on 6 September 2006, and the case is now before us for further review.
Appellant asserts that we should set aside his sentence with prejudice because one of his former appellate defense counsel, Major (MAJ) V, “violated legal norms and standards” by representing the government in its efforts to conduct his sentence rehearing.  The government, while conceding MAJ V should not have been involved in appellant’s sentence rehearing, contends that appellant was not prejudiced and is not entitled to any relief because MAJ V did not remember that she had been appellant’s counsel and only played an administrative role in his sentence rehearing.   
In her affidavit in response to appellant’s allegations, MAJ V avers she sent appellant an initial letter introducing herself as his appellate defense counsel, but she did not submit any substantive pleadings on his behalf and did not recall speaking to appellant on any matter.  Later, as the chief of military justice for the 1st Armored Division, MAJ V received and read our 30 January 2006 opinion, but did not recall any of the facts of the case contained therein.  She coordinated with the chief of justice at Fort Leavenworth, appellant’s place of confinement and the convening authority to which the case was returned for the sentence rehearing, and discussed jurisdiction over the case.  Major V also provided a memorandum for record outlining a chronology of 1st Armored Division’s involvement in this case.  Therein she explained that, at the direction of her staff judge advocate (SJA), MAJ V obtained the original trial counsel’s files on the case.  She then gave the files and the record of trial to a paralegal in the international law division to determine potential sentencing witnesses and work with the Berlin Prosecutor’s Office to request the potential witnesses to testify at the sentence rehearing.  Major V then discussed the paralegal’s findings regarding the witnesses with the SJA at Fort Leavenworth, who then determined that Fort Leavenworth would retain jurisdiction over the sentence rehearing.  Major V’s affidavit clarifies, however, that she did not know of her prior involvement as counsel for appellant until contacted by appellant’s current appellate defense counsel.   

Essentially, this is a claim of prosecutorial misconduct.  Our superior court has summarized the law on prosecutorial misconduct as follows: 

Prosecutorial misconduct can be generally defined as action or inaction by a prosecutor in violation of some legal norm or standard, e.g., a constitutional provision, a statute, a Manual rule, or an applicable professional ethics canon.  The characterization of certain action as prosecutorial misconduct, however does not in itself mandate dismissal of charges against an accused or ordering a rehearing in every case where it has occurred.  Instead, an appellate court usually considers the legal norm violated by the prosecutor and determines if its violation actually impacted on a substantial right of an accused (i.e., resulted in prejudice). If it did, then the reviewing court still considers the trial record as a whole to determine whether such a right's violation was harmless under all the facts of a particular case. 
United States v. Golston, 53 M.J. 61, 64 (C.A.A.F. 2000) (internal quotations and citations omitted); see also United States v. Wheeler, 56 M.J. 919, 922 (Army Ct. Crim. App. 2002), pet. denied, 58 M.J. 137 (C.A.A.F. 2003).
Article 27(a)(2) clearly states, “No person who has acted for the prosecution may act later in the same case for the defense, nor may any person who has acted for the defense act later in the same case for the prosecution.”  Moreover, Army Regulation 27-26(a)(2), Rule 1.9(a)(1) provides “A lawyer who has formerly represented a client in a matter shall not thereafter represent another person in the same or a substantially related matter in which the person’s interests are materially adverse to the interests of the client unless the former client consents after consultation.”  As a result, we find MAJ V’s subsequent involvement in appellant’s sentence rehearing, although inadvertent, to be error.  Military counsel frequently change duty locations and duty positions and must be particularly vigilant to watch for conflicts of interest.  

We find MAJ V’s actions in this case did not prejudice appellant’s sentence rehearing.  Major V did not remember any facts of appellant’s case and, as she did not remember her limited representation of appellant until after he raised the issue in his current appeal, there is no evidence that she disclosed any client confidences.  Moreover, MAJ V played a limited and impartial role in appellant’s sentence rehearing.  She merely arranged for a paralegal to locate potential sentencing witnesses, assisted in determining which jurisdiction would conduct appellant’s sentence rehearing, and provided a chronology summarizing her efforts to that end.  The SJA at Fort Leavenworth decided to retain jurisdiction over the sentence rehearing and MAJ V did not do any additional work on the case.  Appellant is, therefore, not entitled to relief. 

Our decision in regard to the findings of guilty, dated 30 January 2006, is reaffirmed and remains in effect.  The sentence is affirmed.    

Judge GALLUP and Judge KIRBY concur.
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