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MEMORANDUM OPINION
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TRANT, Judge:


At a general court-martial, appellant was acquitted by a panel of officer and enlisted members of wrongful distribution of marijuana.  Pursuant to his pleas, he was found guilty of wrongful use of marijuana in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a (1988).  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for three months, forfeiture of all pay and allowances, and reduction to Private E1.


Appellate counsel avers that appellant’s sentence is inappropriately severe and resulted from an impermissible spillover from the distribution charge of which he was acquitted.  Appellant personally avers, pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), that the military judge erred by overruling a timely defense objection to certain aggravation evidence.  We find that appellant was prejudiced by cumulative errors committed during the sentencing phase of his court-martial.

*Corrected


On 15 April 1997, appellant pled guilty, without the benefit of a pretrial agreement, to a single specification of wrongful use of marijuana.  Appellant, a private first class (PFC), admitted to smoking marijuana at a party in Nashville, Tennessee, and later testing positive in a unit urinalysis test.  On 16 April 1997, the court-martial reconvened with the members and, after a day-long trial, appellant was acquitted of a single specification of wrongful distribution of marijuana.  The members were then informed of appellant’s guilty plea, without further elaboration of the factual basis, and the court-martial recessed for the night.  On 17 April 1997, the members received the presentencing evidence, deliberated, and announced the adjudged sentence.


Appellant’s company commander was called as an aggravation witness solely to inform the members what he intended to do with the results of trial:  “I plan to post it up in the company area and send a message to the rest of the soldiers in the company that there’s still a drug problem there and I’m going to stop it.” (emphasis added).  Appellant’s timely objection that this was not proper aggravation evidence was overruled by the military judge.  Appellant’s first sergeant testified that appellant had no rehabilitative potential in society.  On cross-examination, defense counsel asked two questions, as follows:

Q.  Is it, therefore, your contention, first sergeant, that we should lock this soldier up and throw away the key?

A.  Yes, sir, he needs to be punished.

Q.  And he cannot be rehabilitated at all?

A.  No, sir.  This offense here, he knew he was coming up for punishment, and we had another urinalysis, and recently he’s come up hot on it.

Defense counsel immediately moved to strike the answer as non-responsive and irrelevant.  The military judge overruled the objection.


During his brief sentencing argument, trial counsel asked the members to consider the facts they heard the day prior, reminded them of the company commander’s intent to post the results, and four times emphasized that appellant had tested positive again.


Rule for Courts-Martial 1001(b)(4) [hereinafter R.C.M.] states, in pertinent part:  “Evidence in aggravation.  The trial counsel may present evidence as to any aggravating circumstances directly relating to or resulting from the offenses of which the accused has been found guilty.”  (emphasis added).  The Discussion accompanying R.C.M. 1001(b)(4) further provides that:

Evidence in aggravation may include evidence of financial, social, psychological, and medical impact on or cost to any person or entity who was the victim of an offense committed by the accused and evidence of significant adverse impact on the mission, discipline, or efficiency of the command directly and immediately resulting from the accused’s offense.

Additionally, the Drafters’ Analysis explains, in part, that “[t]his subsection does not authorize introduction in general of evidence of bad character or uncharged misconduct.”  Manual for Courts-Martial, United States (1995 ed.), R. C. M. 1001 analysis, at A21-67.  See United States v. Witt, 21 M.J. 637 (A.C.M.R. 1985).

The Court of Military Appeals (now the Court of Appeals for the Armed Forces [hereinafter Court of Appeals]) in United States v. Gordon, 31 M.J. 30, 36 (C.M.A. 1990) held:  “The standard for admission of evidence under this rule is not mere relevance of the purported evidence.  See Mil. R. Evid. 401 and 402.  Instead a higher standard is required, namely, the aggravating circumstances proffered must directly relate to or result from the accused’s offense.”  See also United States v. Rust, 41 M.J. 472, 478 (1995).  The testimony of appellant’s company commander did not “directly relate to or result from the accused’s offense,” but instead related only to the prospective application of appellant’s sentence.  The singular purpose of this testimony was to send a message to the members that the command wanted a sentence worthy of publication, to wit, a severe one.  In an analogous situation, the Court of Appeals, in holding that "community awareness" of a soldier's offense is not proper aggravation evidence under R.C.M. 1001(b)(4), stated:  “We seriously doubt, however, that the President intended this provision to authorize a more severe punishment depending on the degree of publicity in the command which the offense received.”  Gordon, 31 M.J. at 36.  Although the government may argue general deterrence, that sentencing goal does not provide a basis for ignoring the limitation of R.C.M. 1001(b)(4).


The first sergeant’s gratuitous mention of appellant’s subsequent positive urinalysis result was clearly non-responsive and inadmissible.  This was not an instance where an unwary defense counsel opened the door by inquiring into the basis of the rehabilitation potential opinion.  Although the military judge “has broad discretion to determine whether evidence proffered by the prosecution as aggravation evidence will be admitted under R.C.M. 1001(b)(4)” (United States v. Wilson, 47 M.J. 152, 155 (1997)), he erred, in the instant case, by overruling the defense counsel’s timely and accurate objection.


The military judge’s errors were further exacerbated by trial counsel’s sentencing argument.  In addition to reminding the members of the command interest in the sentence, trial counsel asked the members to remember the facts that they heard “yesterday” when the only facts from that date were those relating to the distribution offense of which the appellant was acquitted.  Indeed, other than the circumstances described in the flyer, the members were never apprised of the facts of the use offense because there was no stipulation of fact and the government offered no facts during the sentencing phase of the trial.  Most egregious, however, was trial counsel’s repeated mention of the improperly admitted uncharged misconduct evidence.  Indeed, it was the centerpiece of the trial counsel’s argument.

Cumulative error exists when a number of errors, no one of which is sufficient to merit reversal, in combination necessitate that relief is appropriate.  See United States v. Banks, 36 M.J. 150, 170-71 (C.M.A. 1992).  Appellant was a twenty-two year old, single PFC, with less than one year of military service and no prior record of conviction or nonjudicial punishment.  He pled guilty without the benefit of a pretrial agreement and admitted to a single use of marijuana while off-duty, off-post at a party in the civilian community.  His company commander admitted during cross-examination that normally this type of offense would have been disposed of by field grade nonjudicial punishment.  The government’s admissible aggravation evidence was merely a conclusory opinion by appellant’s first sergeant that appellant has no rehabilitative potential in society.  In view of this, we find that appellant’s sentence was unduly influenced by the cumulative errors that occurred.

The finding of guilty is affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record of trial, and United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for confinement for three months, forfeiture of $600.00 pay per month for three months, and reduction to Private E1.

Senior Judge TOOMEY and Judge CARTER concur.
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