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MEMORANDUM OPINION
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MERCK, Senior Judge:

A special court-martial composed of officers convicted appellant, contrary to his pleas, of desertion, in violation of Article 85, Uniform Code of Military Justice, 10 U.S.C. § 885 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge.  


This case is before the court for review pursuant to Article 66, UCMJ.  Appellant asserts in a single assignment of error that the evidence is legally and factually insufficient to support a finding of guilty to desertion.  We agree that the 
evidence is factually insufficient to convict appellant of desertion( and will grant appropriate relief in our decretal paragraph.  

Article 66(c), UCMJ, imposes upon this court the duty to affirm only those findings of guilty that we find correct in law and fact.  The test for factual sufficiency is “whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, the members of [this court] are themselves convinced of the accused’s guilt beyond a reasonable doubt.”  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).  


Appellant was charged with desertion from his unit from on or about 5 April 2002 until on or about 12 September 2002.  The only evidence of any note presented by the government on the element of appellant’s intent to remain away permanently was the fact that appellant’s absence without leave encompassed about five months and one week.  The length of absence alone is not sufficient to establish intent to remain away permanently.  United States v. Care, 18 U.S.C.M.A. 535, 540, 40 C.M.R. 247, 252 (1969).  Under the facts of this case, we are not convinced beyond a reasonable doubt that appellant is guilty of desertion.    


Accordingly, we affirm only so much of the findings of guilty of the Charge and its Specification as finds that appellant “did, on or about 5 April 2002, without authority, absent himself from his unit, to wit:  A Company, 1st Battalion, 15th Infantry, 3d Brigade, 3d Infantry Division (Mechanized), located at Fort Benning, Georgia, and did remain so absent until 12 September 2002,” in violation of Article 86, UCMJ. 
Reassessing the sentence on the basis of the error noted, the principles set forth in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), and the entire record, the court affirms the sentence. 
Judge JOHNSON and Judge OLMSCHEID concur:






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( The Manual for Courts-Marital, United States (2002 edition) Part IV, para. 9b sets forth the elements of desertion with the intent to remain away permanently  as follows:





(a) That the accused absented himself . . . from his . . . unit . . .;





(b)  That such absence was without authority;





(c)  That the accused, at the time the absence began or at some time during the absence, intended to remain away from his . . . unit . . . permanently; and





(d)  That the accused remained absent until the date alleged.    
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