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MOORE, Judge:

A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of disrespect toward a superior noncommissioned officer (two specifications), disobedience of a superior noncommissioned officer, rape, false swearing (four specifications), and adultery, in violation of Articles 91, 120, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 891, 920, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a dishonorable discharge, confinement for fifteen years, forfeiture of all pay and allowances, and reduction to Private E1.

This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s response thereto.  We heard oral argument on 12 April 2005.  Appellant asserts, inter alia, that he received ineffective assistance of counsel during both the findings and the sentencing phase of his court-martial.  We agree that appellant’s right to the effective assistance of counsel was violated during the sentencing phase of his trial and we will grant relief accordingly.

FACTS

The Government’s Case


Appellant was charged with, inter alia, raping Private First Class (PFC)
 KB.  During the government’s case-in-chief, PFC KB testified that she met appellant on 10 August 2001 in the drive-through of a McDonald’s restaurant.  Private First Class KB was there with some friends and appellant came up to her car.  One of her friends, PFC West, gave appellant PFC KB’s phone number.  Private First Class KB and her friends then drove to PFC West’s home and appellant and his friend, Staff Sergeant (SSG) Tamarcus Norman, followed.  They stayed and talked for over an hour.

Appellant called PFC KB a few days later on 12 April 2001.  He visited her at her barracks where he stayed for about an hour and a half.  She said that while she agreed to go with appellant to get something to eat, there was nothing romantic between her and appellant.  She told appellant that he would have to bring her right back because she had to work early.  


On the way to get something to eat, appellant got a phone call.  He then changed plans and said he was going to his mother’s home.  When they arrived, SSG Norman was there.  Appellant told her they were “brothers” and introduced PFC KB to a woman whom he referred to as his mother.  Private First Class KB went upstairs with SSG Norman to look at some pictures.  After they were there for awhile, PFC KB asked SSG Norman where appellant was.  Staff Sergeant Norman told PFC KB he would be right back and as he left the room, appellant entered it.  
Private First Class KB asked appellant if he was ready to leave.  She testified that appellant then pushed her back on the bed “in a playful way.”  She said that appellant then got on top of her and started kissing her.  She said that she told him to stop, but he would not.  He started unbuttoning her pants and she said, “Please don’t do it.”  She testified that he ignored her and continued pulling her shorts down to her ankles, removed the tampon she was wearing, and put his penis into her vagina. 

Private First Class KB said that appellant penetrated her for between five to eight minutes.  She testified that she was screaming and telling him to stop, but he kept forcing her.  When she eventually got appellant off of her, PFC KB grabbed her pants and ran into the bathroom.  When she was in there, SSG Norman, clad in boxer shorts, forced his way into the bathroom.  Private First Class KB testified that she tried to cover herself and asked SSG Norman to leave.  Eventually he did and she got dressed.


Private First Class KB stated that she came out of the bathroom and asked appellant to take her home, which he did.  After appellant dropped her off at her barracks, she called her friend, PFC Andrews, and told her that she had been raped “[b]y Currenton.”  Private First Class Andrews and PFC West drove to appellant’s barracks and picked her up.  Private First Class Andrews said that PFC KB was “bawling” and that she did not want to tell anyone what happened.  Private First Class West testified that when they got there, PFC KB was “miserable.”  Private First Class KB did not want to go to the hospital, but PFC West and PFC Andrews convinced her to go.


Doctor (Dr.) Wilhemina Dawson, an emergency room physician at Fort Campbell’s emergency room, testified that she treated PFC KB for an alleged sexual assault.  She said that PFC KB was “very emotional, tearful, crying and upset.”  She also reiterated PFC KB’s description of the attack and said that PFC KB complained of bruising to her thighs.  The government introduced pictures, taken by investigators, of minor bruising on PFC KB.  Ms. Kathleen Gullick, an emergency room nurse who saw PFC KB that night, testified that PFC KB was “terrified” and reported that she had been raped forty-five minutes earlier.


Doctor Caruso, a forensic psychologist who examined PFC KB, testified that PFC KB suffered from post-traumatic stress disorder and major depression and explained his observations of her which formed the basis for this opinion.  He stated that her behavior seemed genuine, rather than a case of malingering.  On cross-examination, he admitted that rape was not the only potential cause of the condition, but that he examined PFC KB “for other things” and did not find anything.

The government introduced two statements appellant gave to Criminal Investigation Command (CID).  In the first statement, given the day after the alleged rape, appellant admitted to some consensual sexual contact, but denied having sexual intercourse with PFC KB.  He said that all of a sudden PFC KB said, “I can’t do this” and they stopped.  She got dressed and appellant drove her home.  On the way, he said they talked about relationships and appellant told her he was married.  When he dropped her off, she “got out of the car, slammed the door, and started crying.”  


In his second statement, given two days later, appellant admitted that “certain things in [his] earlier statement . . . were not covered or not completely truthful.”  In this statement, he admitted to having sexual intercourse with PFC KB, but denied that it was rape.  Appellant said that PFC KB told him to “Hold up” three separate times and that she tried to move her head to avoid him kissing her.  As he was putting his penis into PFC KB’s vagina, she told him to stop.  He admitted that the tip of his penis penetrated PFC KB’s vagina before he got off of her.  


The government also presented evidence of several incidents which occurred after the alleged rape.  Private First Class KB testified that appellant confronted her at a club called Dynamic 6.  She said that while she was on the dance floor, she was shoved several times by appellant and his friends.  She also testified that appellant and several other people he was with were laughing and pointing at her.  Her account was largely confirmed by PFC Cleveland, a “close” friend of PFC KB’s, who was also present.  


Private First Class KB also testified that appellant showed up at the dining facility where she worked.  After the first time, she said she went to her commander and appellant was told not to go there anymore.  Despite this fact, PFC KB said that appellant showed up on another occasion and “there was nothing done.”  This testimony was corroborated by Specialist (SPC) Maxwell and PFC Cleveland, who were also working at the dining facility when appellant appeared.  Both soldiers testified that PFC KB was really upset by appellant’s presence.

To buttress its case, the government elicited testimony from several witnesses to corroborate PFC KB’s testimony.  Specialist Maxwell said that PFC KB “came to [her] later on and said that she wanted to tell [her] what happened.”  She testified that PFC KB “told how [appellant] did what he did and pulled her tampon out.”  Private First Class Cleveland provided an extended, detailed rendition of the account PFC KB gave her of the alleged rape several days after it occurred.
  This testimony was largely consistent with PFC KB’s description of the event.  Specialist Maxwell, who was not present at the Dynamic 6, also recounted what PFC KB told her about the episode at that club.

Two CID agents, Special Agent (SA) Adkins and Investigator Burke, provided testimony about the details of the investigation.  Investigator Burke testified that he interviewed SSG Norman, who stated that appellant borrowed his car and brought PFC KB back to his house.  Staff Sergeant Norman told him that he listened outside the door to the room where appellant and PFC KB were and heard “mumbling” which led him to believe they were having sexual intercourse.  He did not report hearing any screaming.

Both agents provided extensive testimony about SSG Norman’s “cooperation issues.”  Special Agent Adkins testified that SSG Norman invoked his right to remain silent, refused to consent to a search of his apartment, and refused to provide information regarding the identity of the woman at the apartment at the time of the alleged rape, who was purportedly his mother.  He testified that, due to SSG Norman’s lack of cooperation, SSG Norman was a suspect for obstruction of justice.  Trial defense counsel elicited that SA Adkins had “suspicions” regarding SSG Norman and that he believed that, as an E6 in the Army, SSG Norman had an obligation to cooperate with the investigation.  

Investigator Burke reiterated that SSG Norman refused to identify his mother, refused to give consent to a search of his apartment, and invoked his right to remain silent.  He also said that SSG Norman asked to talk to an attorney and refused to allow them to obtain the bedding where the sexual intercourse took place.  

The Defense

The defense theory of the case was that PFC KB falsely accused appellant of rape after becoming angry when he told her he was married.  To support this theory, the defense counsel focused on two main points in his opening statement.  He asserted that PFC KB made many inconsistent statements about the alleged rape.  He also stated that CID failed to do a complete investigation of the case, including failing to search the apartment where the rape allegedly took place.

The foundation of the defense’s theory was established through the testimony of Investigator Burke, who testified that appellant stated that he told PFC KB he was married on the way back to the barracks and he believed that is what “pissed her off.”  Additionally, Detective Hyer testified that appellant was upset while giving his statement, not because of the rape allegation, but because he did not want his wife to find out about his contact with PFC KB.

The defense was able to contradict several aspects of PFC KB’s testimony through other government witnesses.  First, contrary to PFC KB’s testimony that appellant had raped her for between five to eight minutes, PFC Andrews testified that PFC KB’s original statement was only that “they tried to rape me.”  Also, PFC KB testified that SA Adkins told her, after the fact, that appellant was married.  However, SA Adkins admitted during cross-examination that he did not know appellant was married until he was informed of that fact by defense counsel the day of trial.  Finally, PFC KB said that the first time she talked with PFC Andrews that night was when she called PFC Andrews after appellant dropped her off at the barracks.  Both PFC West and PFC Andrews contradicted this testimony.  Private First Class West said that she was “kind of sure” that she heard a phone call in which PFC KB asked PFC Andrews to come over to SSG Norman’s house.  Private First Class Andrews denied that PFC KB asked her to come over, but did confirm that PFC KB called her to say she was with appellant.  


Government witnesses also provided other exculpatory testimony for the defense.  In response to questions from the trial counsel, PFC Andrews testified about contact PFC KB had with appellant the night they saw each other at McDonald’s.  She said that, after appellant and SSG Norman followed them back to PFC West’s home, PFC KB and appellant were “playing.  He actually picked her    up . . . just horse playing around.”  Private First Class Andrews said the men wanted them to go riding together, but she said no.  She stated that PFC KB pulled her aside to urge her to go and PFC Andrews again said no.  Appellant and SSG Norman left shortly after that.  During cross-examination, she contradicted PFC KB’s claim that she met appellant at McDonald’s, testifying that PFC KB told her that she knew appellant from the dining facility.  Private First Class Andrews also told the court that it was her impression that PFC KB was “interested” in appellant.

Specialist Maxwell testified that she questioned PFC KB about her claim that appellant removed her shorts without her consent.  Specialist Maxwell said that she was “curious” as to how this could have happened because the shorts PFC KB was wearing that night were “kind of long, maybe to the knees, and they were kind of fitting up kind of snug.”  On cross-examination, she said that she had questioned PFC KB’s truthfulness in the past; however, she knew PFC KB was not “lying about this.”    


After the close of the government’s case, the defense rested without calling any witnesses or introducing any evidence.  The military judge questioned appellant outside the presence of the members concerning his decision not to testify.  Appellant indicated that he did not want to take the stand as a witness.  After deliberating for less than two hours, the court members found appellant guilty of raping PFC KB.

Sentencing


Because appellant was found guilty of rape, the maximum sentence which could be adjudged by the panel included life without the possibility of parole.  During its presentencing case, the government called PFC KB and her mother as witnesses.  Private First Class KB testified that the rape had adversely impacted her ability to trust people, “ruined” her relationship with her boyfriend, and caused her to suffer flashbacks and depression.  

Her mother testified that PFC KB’s “whole attitude [had] changed.”  She said:
She cries.  She sit[s] on the foot of the bed and she cried for no reason at all and I had to look and turn around to see why she cried.  She told me that she just do that sometimes.  I couldn’t understand it but then I guess so after I got to talk to her.  She told me that is what she go through all -- you know every now and then she sits by herself and she cries.  There is nothing that I can do for her and it hurts.


The defense called three witnesses.  Sergeant First Class (SFC) Holmes testified that he had known appellant for approximately a year.  He said that appellant did not work directly for him, but that he was a truck master and appellant ran “a lot of missions” for him.  He stated that appellant “loves to drive.  He actually loves to go out and operate the equipment, make missions to happen, so on.”  He said that two weeks prior, appellant had led 160 soldiers on a group run.  

Sergeant First Class Pazderak testified that appellant worked for him for thirty days as a forklift operator a year prior at the Joint Readiness Training Center (JRTC) and that he had known him “in passing” over the past year.  He said that appellant’s duty performance at JRTC was “pretty good” and that over the past year, appellant “looked down a little bit.”  He testified that “overall, [appellant] does his job.  If you send him on a mission he does the mission and comes right back.”  

Appellant’s mother, a police officer, testified that appellant had no disciplinary problems while in school and that appellant left home at eighteen to join the Job Corps to better himself.  She said that she had been divorced from appellant’s father since appellant was three months old and that she did not know where appellant’s father currently was located.  She stated that appellant had two uncles who were his role models and both were in the military.  She testified that appellant “felt like if his Uncle Jeff and his Uncle Dee could do good that he want [sic] to follow them.”  She also said that “he wanted to make his mom and his family proud” and that “[h]e wanted to serve this country.”  

In an unsworn statement, appellant said that he had a “productive childhood” and was raised not to be selfish and to work hard.  He explained his educational background from elementary school to high school, that he eventually got his GED, and that he spent a semester in college.  He said that he joined the military because both of his uncles and some cousins were in the service.  He also provided information about his duties as a heavy equipment operator and the operations in which he had participated.  At the close of his statement, appellant’s lead defense counsel, MAJ P, asked appellant if he had any “final words” for the panel before they decided the sentence.  Appellant stated, “I respect the decision of the panel, and I respect the military judicial system.  I would ask if you would please grant me mercy of the court.”  

During its sentencing argument, the government focused on the detrimental effects PFC KB had suffered because of the rape.  He argued that “[i]t has affected all parts of her life,” including her family, her romantic relationships, her work, and her health.  He asked that the panel adjudge a sentence that included twelve years of confinement.  

When it was his turn to argue, MAJ P’s entire statement to the panel consisted of the following:

I have heard some sentencing arguments from defense attorneys, they use jingo as they try to paint pictures and tell nice little stories.  I am not going to do that.  All of you know the seriousness of the decision that is before you.  Private Currenton joined the service for the right reasons.  He pled not guilty.  No one should hold that against him.  Apparently, the government wants to do that.  He had a right to plead not guilty and that is what he did.  He took the stand and I asked him an open-ended question.  Open-ended question, “Do you have any final words?”  I am not asking you to give him any credit for being disciplined in his response, but, sir, members of the panel, I will just tell you this.  I have seen enough courts-martial--I have seen enough in which clients take that open-ended question in sentencing and they rail against the system.  Private Currenton respects the system and he respects your decision and he asks for mercy.  Thank you. 

The panel adjudged a sentence including confinement of fifteen years, three years more than had been requested by the trial counsel.

Allegation of Ineffective Assistance of Counsel


On appeal, appellant asserts that he received ineffective assistance of counsel on both the merits and the sentencing phase of his trial.  With regard to the merits phase of the trial, appellant alleges that his defense counsel was ineffective for failing to object to various testimony elicited by the government regarding the rape offense including:

1.  PFC KB’s testimony regarding the altercation with appellant at the Dynamic 6 nightclub;

2.  PFC KB’s testimony regarding appellant showing up at her workplace;

3.  SA Adkins’ testimony about his interview of SSG Norman and his invocation of the right to remain silent;

4.  SA Burke’s testimony about the interview of SSG Norman;

5.  SPC Maxwell’s testimony about the altercation at the Dynamic 6 nightclub;

6.  SPC Maxwell’s testimony about PFC KB’s statements about the alleged rape;

7.  SPC Maxwell’s testimony about appellant showing up at PFC KB’s workplace;

8.  PFC Cleveland’s testimony about PFC KB’s statements about the alleged rape;

9.  PFC Cleveland’s testimony about the altercation at the Dynamic 6 nightclub;

10. PFC Cleveland’s testimony about appellant showing up at PFC KB’s workplace.


Appellant further alleges that his counsel were ineffective during the sentencing phase of his trial.  First, the defense submitted no favorable documentary evidence in mitigation.  Additionally, in an affidavit submitted with his brief to this court, appellant asserts that prior to trial he provided a list of approximately ten character witnesses to MAJ P, including the names of two of his uncles, SFC Marlon Morning and First Sergeant (1SG) (Ret.) Jeffrey Morning.  Appellant claims that at his arraignment, MAJ P told him that he had spoken with the prospective witnesses and that their testimony was not relevant to his case.  Appellant also submitted affidavits from SFC Morning and 1SG Morning, both of whom indicated that MAJ P had not contacted them and that they would have been willing to testify on appellant’s behalf.  Both men stated that they believed appellant had “a lot of rehabilitative potential.”  Finally, appellant asserts that the sentencing argument made by his defense counsel was “woefully inadequate,” particularly because it failed to reference any of the testimony which was presented by the defense or to highlight any of appellant’s awards or citations.  


In response to these allegations, the government submitted an affidavit from MAJ P.  In the affidavit, MAJ P asserts the he “deliberately decided” not to object to the hearsay evidence offered by the government because a “key element” of his strategy was to highlight “[PFC KB’s] various and conflicting accounts of the encounter between her and PVT Currenton.”   He also states that he did not object to the statements by SSG Norman because they were not consistent with PFC KB’s allegations of rape.  He further explains that he “deliberately decided” not to object to the evidence about SSG Norman’s lack of cooperation because he wanted to raise an inference that it was SSG Norman, rather than appellant who raped PFC KB.  

Regarding the criticism of his performance during the sentencing portion of the case, MAJ P said:

I did not have any letters of commendation, appreciation, or support to present to the panel during sentencing.

Based on my checklist of tasks to complete before trial, I did intend to contact 1SG (Ret) Jeffrey Morning and SFC Marlon Morning.  However, I did not “check-off” those tasks, nor do I have any follow-up notes.  I do not remember the reason(s) they were not called as sentencing witnesses.  Based on my notes, however, I did call Ms. Currenton, PVT Currenton’s mother, to testify about his pre-service experiences and character, and his reasons for joining the service.

LAW

The Sixth Amendment to the United States Constitution guarantees every accused the right to the effective assistance of counsel.  Strickland v. Washington, 466 U.S. 668, 684-86 (1984).  In order to succeed on a claim of ineffective assistance of counsel, an accused must make the following two-prong showing:  

First, the defendant must show that counsel’s performance was deficient.  This requires showing that counsel made errors so serious that counsel was not functioning as the ‘counsel’ guaranteed the defendant by the Sixth Amendment.  Second, the defendant must show that the deficient performance prejudiced the defense.  This requires showing that counsel’s errors were so serious as to deprive the defendant of a fair trial, a trial whose result is reliable.

Id. at 687.

Regarding the first prong, “[j]udicial scrutiny of counsel’s performance must be highly deferential.”  Id. at 689.  There is a “strong presumption that counsel’s conduct falls within the wide range of reasonable professional assistance.”  Id.  “[S]trategic choices made after thorough investigation of law and facts relevant to plausible options are virtually unchallengeable; and strategic choices made after less than complete investigation are reasonable precisely to the extent that reasonable professional judgments support the limitations on investigation.”  Id.  at 690-91.  


In contrast to the high hurdle required to succeed on the performance prong of the analysis, the standard to prevail on the prejudice prong is considerably lower, requiring an accused to demonstrate prejudice by less than a preponderance of the evidence.  Id. at 693-94.  An accused “must show that there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been different.  A reasonable probability is a probability sufficient to undermine confidence in the outcome.”  Id. at 694.  Thus, an accused must show more than that the errors had “some conceivable effect” on the outcome, but “need not show that counsel’s deficient conduct more likely than not altered the outcome in the case.”  Id. at 693.

DISCUSSION

Findings
Generally, “[w]e will not second-guess the strategic or tactical decisions made at trial by defense counsel.”  United States v. Morgan, 37 M.J. 407, 410 (C.M.A. 1993) (quoting United States v. Rivas, 3 M.J. 282, 289 (C.M.A. 1977)).  However, labeling a particular decision as “strategic,” “tactical,” or, as MAJ P did in this case, “deliberate” does not completely insulate it from scrutiny.  Such decisions still must be objectively reasonable, based on “counsel’s perspective at the time of the conduct in question.”  United States v. Dewrell, 55 M.J. 131, 133 (C.A.A.F. 2001) (quoting Strickland, 466 U.S. at 688); United States v. Marshall, 45 M.J. 268, 270 (C.A.A.F. 1996).  Moreover, they must be based on a reasonably complete investigation of the law and facts.  Strickland, 466 U.S. at 691; United States v. Walters, 42 M.J. 760, 762 (Army Ct. Crim. App. 1995).  Where a purported “strategic” or “deliberate” decision is not reasonable or is based on inadequate investigation, it can be the basis for a finding of deficient performance.  United States v. Davis, No. 98-0497, 2005 CAAF LEXIS 237 (March 4, 2005); United States v. Scott, 24 M.J. 186, 188 (C.M.A. 1987).    



In this case, the defense did not lodge a single objection to any evidence related to the rape charge, despite a multitude of objectionable testimony.  Two categories of evidence are of particular concern.  First, the hearsay testimony from PFC Cleveland and SPC Maxwell reiterating the allegations made by PFC KB during her testimony should not have been admitted.
  See Military Rule of Evidence [hereinafter Mil. R. Evid.] 801(c) and 802. Private First Class Cleveland in particular pontificated over three pages of the record, without defense objection, relating the detailed story that PFC KB had told her about the alleged rape.


Major P attempted to explain his failure to object to the hearsay testimony by saying that it was his goal to let the panel hear the inconsistencies in PFC KB’s multiple renditions of the event.  The problem with this explanation is that there were no major inconsistencies in the various accounts of the incident.  In fact, all of the major details were essentially the same.  A reasonable investigation should have revealed that the testimony of SPC Maxwell and PFC Cleveland would largely mirror PFC KB’s testimony.  Whatever inconsistencies did exist “were inconsequential and were of the type argued only because nothing else could be done with that testimony, as opposed to being of the type a defense counsel would so relish arguing that he intentionally for tactical reasons would choose to [allow to be admitted].”  See Rivas, 3 M.J. at 286-87.  Moreover, as appellate defense counsel point out, any inconsistencies which did exist were so inconsequential that MAJ P did not even argue them in his closing argument.  


However, the most significant error in the findings phase was MAJ P’s failure to object to the numerous references to SSG Norman’s “cooperation issues.”  Over and over, SA Adkins and Investigator Burke referred to SSG Norman’s invocation of his rights, refusal to consent to a search of his apartment, and failure to provide contact information for the woman who was introduced as his mother, Linda Norman.  This evidence was not relevant to any issue relating to the question of appellant’s guilt or innocence.  See Mil. R. Evid. 401 and 402.

Major P explained this failure to object by saying that he wanted to create an inference that SSG Norman raped PFC KB, rather than appellant.
  This was not an objectively reasonable strategy, given the other evidence in the case.  There was no issue of identity of the perpetrator; PFC KB clearly identified appellant as the man who raped her.  More importantly, appellant admitted that he had sexual intercourse with her.  The only questions left in the case related to the elements of force and consent.  Thus, there was nothing to be gained by allowing the repeated testimony regarding SSG Norman’s lack of cooperation, and much to be lost.  Where there is no “sound strategic reason” for, or any conceivable benefit from, a decision which creates an inference that an accused is guilty, counsel’s performance should rightfully be considered deficient.  Cf. United States v. Garcia, 59 M.J. 447, 451 (C.A.A.F. 2004) (finding ineffective assistance of counsel where there was no “sound strategic reason” and no benefit to defense counsel’s decision to waive appellant’s right to an Article 32, UCMJ investigation, without appellant’s personal consent).      


Despite these errors by defense counsel, however, appellant has not made the requisite showing of prejudice on the findings phase of his trial.  While the inadmissible evidence undoubtedly had some effect on the outcome of appellant’s trial, we cannot say that the result of the trial was rendered unreliable.  The government’s case was extremely strong.  Private First Class KB provided a detailed and compelling account of the rape.  She reported the attack at the first opportunity after she was away from appellant.  Multiple witnesses talked about her extreme emotional reaction, variously characterizing her as “bawling,” “miserable,” “very emotional,” and “terrified.”  Her testimony was corroborated by photographs of bruises on her legs and Dr. Caruso’s diagnosis that she suffered from post-traumatic stress disorder.  


The hearsay testimony repeating her account of the rape, while inadmissible, inflicted little prejudice on the defense’s case.  Many of PFC KB’s statements to others were properly admitted and are not challenged by appellant on appeal.  For instance, her initial statement to PFC Andrews would certainly have been admitted as an excited utterance.  See Mil. R. Evid. 803(2).  Moreover, her statements to Dr. Dawson and Ms. Gullick at the hospital were statements made for the purpose of medical diagnosis and treatment.  See Mil. R. Evid. 803(4).  Consequently, the testimony of PFC Cleveland and SPC Maxwell added little to the government’s case.


While we are more concerned about the testimony concerning SSG Norman’s “cooperation issues,” we ultimately conclude that the admission of this evidence did not create a reasonable probability of a different result in the findings portion of appellant’s trial.  The repeated references to SSG Norman’s refusal to cooperate created an inference that appellant was guilty by association.  However, appellant had already created a strong inference of culpability through his statements to CID.  Initially, appellant denied having sexual intercourse with PFC KB.  Two days later, he admitted that he had not been completely truthful in his original statement and that he actually did have sexual intercourse with PFC KB.  When added to the other government evidence, we find very little possibility that the panel would have had a reasonable doubt that appellant raped PFC KB, absent the testimony about SSG Norman.  Thus, while defense counsel did not act reasonably in failing to protect appellant from the effects of the inadmissible evidence, we do not find that “counsel’s conduct so undermined the proper functioning of the adversarial process that the trial cannot be relied on as having produced a just result.”  Strickland, 466 U.S. at 686.
Sentencing


On the contrary, we find that appellant has met both prongs of the Strickland test regarding the sentencing proceeding.  As our superior court has noted:

Trial defense counsel may be ineffective at the sentencing phase when counsel either ‘fails to investigate adequately the possibility of evidence that would be of value to the accused in presenting a case in extenuation and mitigation or, having discovered such evidence, neglects to introduce that evidence before the court-martial.’  
United States v. Alves, 53 M.J. 286, 289 (C.A.A.F. 2000).  Under the facts and circumstances of this case, trial defense counsel’s performance was deficient because he failed to interview two potential mitigation witnesses or to attempt to provide any favorable documentary evidence on appellant’s behalf.  


As we have previously stated:

In our adversary system, it is the affirmative duty of defense counsel to present matters in extenuation and mitigation, to thoroughly advise the accused as to his allocution rights, and to argue for an appropriate sentence, in order to assist the court in reaching a sentence that is just.  The purposeful refusal to present such evidence when it exists and is available for no sound tactical reason casts the accused in a very unfavorable light.

United States v. Sadler, 16 M.J. 982, 983 (A.C.M.R. 1983).  In this case, we cannot even say that a purposeful decision was made, but only that favorable documentary evidence
 and testimony were not presented.  Major P can provide no explanation for these omissions, other than that he did not have any documents and he apparently did not interview the witnesses.  This apparent failure to fully investigate all avenues of possible extenuation and mitigation evidence when his client was facing a possible sentence of life without the possibility of parole was unreasonable and, therefore, deficient.
  “The defense attorney should recognize that the sentencing stage is the time at which for many defendants the most important service of the entire proceeding can be performed.”  Id.  (internal quotations omitted).  This service was not adequately performed in appellant’s case.


Moreover, contrary to the findings phase, we find that there is a reasonable probability of a different result had MAJ P exerted the proper effort during the sentencing phase.  It is important to remember that the government’s aggravation case began before the findings were even announced.  The court-members heard through multiple witnesses how appellant confronted PFC KB several times after the rape.  Trial counsel emphasized this during his sentencing argument, saying:

Now, in that 12 months, you heard [PFC KB] talk about she tried to go out, and she tried to go out socially, and that she tried to resume her life, and at the “Dynamic Six,” which is a night club here in town, that he came and he saw her there and he intimidated her.  He bumped her.  Showing up at the DFAC after he had been told not to go, where she worked, not where his unit is supposed to dine.  What is he doing?  He is coming to scare her.  He is making sure she sees him.  He is looking for her.  

The government also presented extensive evidence during the findings and sentencing portion of the trial about how the crime had affected PFC KB, physically, mentally, and emotionally.  


In response, the defense presented brief testimony from appellant’s mother and two noncommissioned officers, both of whom had very limited supervisory contact with appellant.  The highlight of appellant’s military achievements presented by the defense was that he led 160 soldiers on a group run.  The defense sentencing case culminated in appellant’s unsworn statement in which he simply asked for mercy from the court.


Unfortunately, the defense sentencing argument provided very little basis for a grant of leniency.  Not only did it fail to attempt to temper any of the government evidence, it was completely void of any reference to any facts in extenuation and mitigation, save for appellant’s request for mercy.  Thus, the very damaging government evidence was virtually uncontroverted by the defense, leaving the panel with the impression that appellant was a soldier with “no redeeming qualities whatever.”  See United States v. Dorsey, 30 M.J. 1156, 1160 (A.C.M.R. 1990).  It is no wonder then that the panel returned a sentence that included three more years of confinement than even the government requested.


Based on all the circumstances, the conduct of defense counsel during the sentencing portion of appellant’s trial “so undermined the proper functioning of the adversarial process that the [sentencing proceeding] cannot be relied on as having produced a just result.”  United States v. Holt, 33 M.J. 400, 412 (C.M.A. 1991) (quoting Strickland, 466 U.S. at 686).  Accordingly, while the findings of guilty may be sustained, we find that appellant is entitled to a rehearing as to sentence.  See id.

Finally, the military judge directed the government to consolidate the four specifications in Charge II into one specification for findings and sentencing, albeit after the findings were announced by the panel.  Likewise, the military judge ordered the consolidation of the two specifications in Charge IV of which appellant was found guilty into one specification for findings and sentencing.  Appellate defense counsel correctly note that this was not done.  To ensure that appellant receives the benefit of the military judge’s determination, we will take corrective action in our decretal paragraph.

Accordingly, Specifications 1 through 4 of Charge II will be merged into Specification 1 of Charge II as follows:  

In that Private (E-2) Carlos R. Currenton, U.S. Army, did at or near Fort Campbell, Kentucky, on or about 13 August 2001 wrongfully and unlawfully make under lawful oath or affirmation a false statement in substance as follows:  In response to question, “Who took off her [PFC KB’s] pants?”, Private Currenton did respond “[PFC KB],” which statement he did not then believe to be true; and in response to question, “Who took off her [PFC KB’s] underpants?”, Private Currenton did respond “[PFC KB].  [PFC KB] took both the pants and underpants all at the same time,” which statement he did not then believe to be true; and in response to question, “Did your penis penetrate [PFC KB’s] vagina?”, Private Currenton did respond “No,” which statement he did not then believe to be true; and In response to question, “Did you pull out her [PFC KB’s] tampon?”, Private Currenton did respond “No,” which statement he did not then believe to be true.

The findings of guilty to Specifications 2 through 4 of Charge II are set aside and those specifications are dismissed.  

Specifications 2 and 3 of Charge IV are consolidated into Specification 2 of Charge IV as follows:

In that Private (E-2) Carlos R. Currenton, U.S. Army, at Fort Campbell, Kentucky, on or about 21 December 2001, was disrespectful in language toward SGT Sean L. Clifford, a superior noncommissioned officer, then known by him to be a noncommissioned officer, who was then in the execution of his office, by saying to him, “I don’t give a damn,” and “Fuck you,” or words to that effect.  

The finding of guilty to Specification 3 of Charge IV is set aside and that specification is dismissed.  The remaining findings of guilty are affirmed.  Specification 1 of Charge II is redesignated as The Specification of Charge II.  The sentence is set aside.  A rehearing on the sentence is authorized.  After the convening authority has taken his action, the record will be resubmitted to this court for review consistent with our responsibilities under Article 66, UCMJ.


Senior Judge MERCK and Judge JOHNSON concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� At the time of the offense, KB’s rank was Private E2.  By the time of trial, she had been promoted to Private First Class.





� Private First Class Cleveland did not specify when PFC KB described the rape to her, but she said it was not immediately after the event and she did not see PFC KB again until three days later.





� While discussing the instructions for the members, the military judge acknowledged the fact that hearsay testimony was presented during trial.  He stated, “Quite frankly, I was sitting up here yesterday wondering how this wave of hearsay testimony was going to be addressed, if anybody ever objected to it.  No one did.  I think there are real legitimate reasons on both side[s].”  Military judges are reminded that “[a] trial judge is more than a mere referee, and as such he is required to assure that the accused receives a fair trial.”  United States v. Graves, 1 M.J. 50, 53 (C.M.A. 1975).  Thus, while a judge is not required to step in every time facially inadmissible evidence is admitted without objection, when the evidence can be characterized as a “wave of hearsay,” the military judge needs to take adequate steps to ensure that appellant’s right to a fair trial is protected.  


    





� Major P said this strategy was based on the Article 32 hearing testimony of Officer Sheryl Jett of the Clarksville, Tennessee Police Department that PFC KB may have told her that the rape took place in the bathroom.  Apparently, this was significant because the bathroom is where PFC KB said she was confronted by SSG Norman.  Major P also stated in his affidavit that at the time of trial, Officer Jett could not remember PFC KB’s allegations “with specificity” and he did not call her as a witness at trial.  However, the summarized transcript of the Article 32 hearing reflects that Officer Jett did not have a strong recollection of the conversation even at that time.  She testified that it was “highly possible” that PFC KB was assaulted in the bedroom.





� As appellate defense counsel correctly indicate, appellant’s enlisted record brief (ERB) includes the handwritten notation that appellant received at least two Army Achievement Medals, yet MAJ P introduced no documentary or testimonial evidence about these awards.  While the existence of the awards was before the panel through the ERB, this was “a poor substitute for the actual citation/commendation accompanying any award, evaluation reports, and witnesses that can document a soldier’s contributions.”  See United States v. Young, 50 M.J. 717, 728 (Army Ct. Crim. App. 1999).


� We also note that in appellant’s submission to the convening authority, pursuant to R.C.M. 1105, appellant’s defense counsel asserted that appellant had received pretrial punishment in the form of restriction and extra duty for the disrespect offense of which appellant was convicted at trial.  While a full investigation of the case should have revealed this fact prior to trial, the defense counsel never presented such evidence as a matter in mitigation during sentencing. 
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