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MEMORANDUM OPINION
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VOWELL, Judge:


A general court-martial composed of officer and enlisted members convicted the appellant, contrary to his pleas, of conspiracy to violate a lawful general regulation, violating a lawful general regulation (four specifications), maltreatment of a subordinate, making a false official statement, sodomy, aggravated assault (two specifications), assault consummated by a battery, adultery (two specifications), indecent acts, wrongful discharge of a firearm, and carrying a concealed weapon, in violation of Articles 81, 92, 93, 107, 125, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 892, 893, 907, 925, 928, and 934 [hereinafter UCMJ].  The court members sentenced the appellant to a bad-conduct discharge, confinement for 180 days, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority disapproved the finding of guilty of maltreatment of a sub-ordinate and dismissed that charge and its specification.  The convening authority disapproved the adjudged forfeitures
 and approved the remainder of the sentence as adjudged. 


In this Article 66, UCMJ, appeal, the appellant contends that a portion of his confession, in which he admitted to having sexual intercourse with an unnamed initial entry training (IET) soldier was insufficiently corroborated.  We agree.

FACTS


The appellant, while a drill sergeant at Fort Lee, Virginia, began a sexual relationship with Private (PVT) M, an IET soldier in a holdover status.  Both were married, and all of the sexual activity between them was clearly consensual.  Their relationship was tumultuous, and PVT M’s behavior took on an obsessive character early in their relationship.  After completing her training, PVT M was assigned to Fort Bragg, North Carolina, but continued to visit the Fort Lee area to see the appellant.  After the appellant was also transferred to Fort Bragg, she located him there and aggressively pursued him.  

On various occasions when the appellant attempted to end the relationship, PVT M threatened to report him to military authorities.  She finally carried through on her threats after the appellant made it clear that he wanted nothing more to do with her.  As a result of PVT M’s statement to Criminal Investigations Command agents, the appellant was identified as a suspect and interviewed by two special agents.  After appropriate Article 31, UCMJ, rights warnings, the appellant waived his rights and provided a handwritten, seven-page sworn statement admitting to one instance of sexual intercourse with PVT M.  When reinterviewed several days later after again being appropriately advised of his Article 31, UCMJ, rights, the appellant provided another lengthy, handwritten sworn statement [hereinafter second confession].

In this second confession, the appellant admitted to a number of additional trysts with PVT M, as well as other misconduct.  The appellant also admitted that he had sexual intercourse with another IET student whose name he did not recall.  This admission formed the basis for Specification 2 of Charge II, which alleged a violation of a Fort Lee regulation by entering into an intimate or sexual relationship with an unknown IET student.

In his second confession, the appellant stated:  “While at Fort Lee, I had one other episode with a female towards my ending tour [sic].  We had sex one time and it was the last time.  We met at some motel.  She pretty much asked me.  She was also married.  That come [sic] out to nothing.”  In follow-up questioning, the appellant indicated that he did not recall the female soldier’s name, but did recall that she was a holdover.  He explained how the affair began:  “She had come up to my office one day and said pretty much that she wanted to get with me before she left.  And we did.”  The appellant indicated that they had sexual intercourse in a motel room procured by the unnamed female soldier.

During a pretrial motions hearing, the appellant unsuccessfully challenged the admissibility of his two confessions, arguing that they were not voluntary.   After the military judge denied his motions to suppress, the appellant renewed his voluntariness challenge before the court members.
  The defense counsel also argued during the pretrial motions hearing that the portions of the appellant’s second confession admitting to a sexual relationship with an IET student were insufficiently corroborated.  The military judge “conditionally denied” the motion, but advised the trial defense counsel that he could renew his motion at the conclusion of the government’s case.  In actuality, the military judge deferred ruling on admissibility until after he heard the corroborative evidence.  Each time the government offered the second confession during trial on the merits, the defense counsel objected based on lack of corroboration.  The objections were sustained until, at the conclusion of the government’s case, the military judge ruled that adequate independent evidence corroborating the appellant’s confessions had been introduced.

The independent evidence introduced by the government consisted of the testimony of PVT M and her former roommate, Private First Class L.  Both witnesses indicated that they observed the appellant treating some female IET soldiers in a more casual and familiar manner than other IET soldiers, both male and female.  They observed the appellant “flirting” with several soldiers, among them a married female IET holdover, PVT Q.  Both testified that on one occasion, they observed PVT Q exiting the appellant’s office, clad in her physical training (PT) uniform, and without a “battle buddy.”  Earlier testimony had established that trainees were required to have another trainee—their “battle buddy”—with them when being counseled by a drill sergeant.  Private M had also testified that during the first intimate encounter between her and the appellant, she had been directed to report to his office without a battle buddy and wearing her PT uniform.  Private First Class L observed PVT M exhibiting signs of jealousy when PVT M saw the appellant talk or flirt with certain other soldiers, among them PVT Q, and testified that PVT M was very angry upon seeing PVT Q emerge from the appellant’s office.  Private Q did not testify.

DISCUSSION


Military Rule of Evidence 304(g) [hereinafter Mil. R. Evid.] provides in pertinent part:  “An admission or a confession of the accused may be considered as evidence against the accused on the question of guilt or innocence only if independent evidence, either direct or circumstantial, has been introduced that corroborates the essential facts admitted to justify sufficiently an inference of their truth.”  The level of corroboration required by Mil. R. Evid. 304(g) is “not great.” United States v. Melvin, 26 M.J. 145, 146 (C.M.A. 1988).  The independent evidence required “need not be sufficient of itself to establish beyond a reasonable doubt the truth of facts stated in the admission or confession.  The independent evidence need raise only an inference of the truth of the essential facts admitted.”   Mil. R. Evid. 304(g)(1) (emphasis added).  The question in this case is what are the essential facts that need to be corroborated? 


We review the military judge’s decision on motions to exclude evidence for an abuse of discretion.  The military judge’s determination that the appellant’s second confession was adequately corroborated is a conclusion of law, which we review de novo.  A military judge abuses his discretion when his conclusions of law are incorrect.  See United States v. Cottrill, 45 M.J. 485, 488 (1997); United States v. Ayala, 43 M.J. 296, 298 (1995).   

The corroboration requirement emerged from concerns that a confession might be involuntary—that, as a result of physical force or psychological coercion, an individual might make a false confession.  The requirement was also based on the recognition that some individuals confess to crimes that never occurred. Corroborating evidence helps to establish both that an offense occurred and that the individual confessing actually committed the offense.  See generally United States v. Duvall, 47 M.J. 189, 191-92, & n.3 (1997) (discussing the history of the corroboration rule in the military and the issue of false confessions).


We must first address whether the government’s burden is:  (a) to show that the confession as a whole is trustworthy, or (b) to provide independent corroboration for each offense contained in the confession.  One might well conclude, given the sweeping language regarding corroboration contained in some appellate opinions, that once the trustworthiness of the confession as a whole has been established by corroborative evidence, the entire confession is admissible.  See, e.g., United States v. Hall, 50 M.J. 247, 251 (1999) (“The rationale behind Mil. R. Evid. 304(g) is to ensure that the confession is true.”); United States v. Maio, 34 M.J. 215, 218 (C.M.A. 1992) (“[T]he bottom line is that the corroborating evidence must raise only an inference of truth . . . .”).


In the appellant’s case, there is ample evidence that the confession, as a whole, was both voluntary and true.  Private M provided more than adequate corroboration for the appellant’s confession to offenses arising from their affair and its aftermath.  If we consider the confession as a whole, we would conclude, as did the military judge, that the confession was adequately corroborated because there was ample evidence, in general, that it was truthful.  The law, however, requires more.  

In United States v. Smith, 348 U.S. 147, 156 (1954), the Supreme Court stated:  “It is agreed that the corroborative evidence does not have to prove the offense beyond a reasonable doubt, or even by a preponderance, as long as there is substantial independent evidence that the offense has been committed, and the evidence as a whole proves beyond a reasonable doubt that [the] defendant is guilty.”  See also United States v. Baldwin, 53 M.J. 676 (A.F. Ct. Crim. App. 2000) (holding that independent evidence corroborating that an offense occurred is required before a confession to that offense is admissible).  Our superior court in United States v. Rounds, 30 M.J. 76, 80 (C.M.A. 1990) (citations omitted), held:  “Independent evidence of each and every element of the confessed offense is not required as a matter of military law.  All that is required is that the independent evidence raise an inference of truth as to the essential facts stated in the confession.”  See also Cottrill, 45 M.J. at 489 (holding that the corroborating evidence “must raise only an inference of truth as to the essential facts admitted”).  


We hold that the corroboration requirement is offense-specific.  Evidence that a crime actually occurred is part of the “essential facts” that must be corroborated before a confession as to that offense is admissible.  Corroboration as to some offenses contained in a confession will not serve to corroborate an admission to an unrelated offense.  See Rounds, 30 M.J. at 80-81 (holding that corroboration of drug usage at certain locales on certain dates is insufficient to corroborate drug usage at other locales and dates).   

While there was adequate independent evidence regarding the appellant’s relationship with PVT M, there was no evidence that the appellant had an affair with PVT Q or with any other unnamed IET soldier.  A drill sergeant flirting with IET soldiers is certainly inappropriate and may even constitute a regulatory violation, but such flirting does not corroborate the one-night stand that the appellant confessed to having.  At best, the testimony that PVT Q emerged from the appellant’s office without a battle buddy shows that the appellant had an opportunity to make a date with her.  It does not establish that a date or a tryst in a motel later occurred.  

Thus, the military judge erred by failing to redact from the appellant’s second confession any reference to the appellant’s affair with an unnamed private before admitting the confession into evidence.  There was no corroboration that the charged criminal offense—an intimate or sexual relationship with an unnamed private—actually occurred.  As the appellant’s statement was the only evidence of this offense, the finding of guilty of Specification 2 of Charge II must be set aside.

The appellant received a relatively light sentence for the many offenses arising out of his relationship with PVT M.  We are confident that the court members adjudged such a sentence in recognition of PVT M’s “stalking” of the appellant and her voluntary participation in the sexual offenses charged.  We believe that Specification 2 of Charge II played a very minor role in the punishment adjudged.

The finding of guilty of Specification 2 of Charge II is set aside, and Specification 2 of Charge II is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for 150 days, and reduction to Private E1.  


Senior Judge CAIRNS and Judge BROWN concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Pursuant to Article 57(a), UCMJ, the convening authority had previously deferred the appellant’s reduction in grade and all forfeitures from 1 September 1998 until the date of initial action (29 January 1999).  Additionally, pursuant to Article 58b(b), UCMJ, the convening authority waived all automatic forfeitures from 29 January 1999 through 15 February 1999, and directed that the monies be paid to the appellant’s wife.





� The definition of IET students in the regulation included “holdovers”—students who had graduated from advanced individual training, but who had not yet reported to their permanent duty stations.





� The appellant, in his submissions pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), again asserts that his confessions were not voluntary.  We have considered this issue and the other matters asserted pursuant to Grostefon, and have determined them to be without merit. 
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