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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A general court-martial, composed of officer and enlisted members, convicted appellant, contrary to his pleas, of violating a lawful general regulation, breach of the peace, aggravated assault, and wrongful discharge of a firearm, in violation of Articles 92, 116, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892, 916, 928, and 934 (1988) [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for one year, forfeiture of all pay and allowances, and reduction to Private E1.


Appellant argues that his record is not substantially complete within the meaning of Article 54, UCMJ, 10 U.S.C. § 854, because it is missing two prosecution exhibits and contains five other prosecution exhibits that are not adequate substitutes for the originals.  He also contends that we must dismiss the wrongful discharge of a weapon offense (Charge IV, Specification 1) since the military judge found this offense to be multiplicious with the aggravated assault (Charge III and its Specification) for sentencing purposes.  We reject both contentions.


The requirement that a record be complete and “substantially verbatim” in order to uphold the validity of a “verbatim record sentence” is one of jurisdictional proportion that cannot be waived.  United States v. Seal, 38 M.J. 659 (A.C.M.R. 1993).  See also United States v. Gray, 7 M.J. 296 (C.M.A. 1979); United States v. Whitney, 23 U.S.C.M.A. 48, 48 C.M.R. 519 (1974).  Records of trial that are not substantially verbatim or are incomplete will not support a sentence that includes a punitive discharge or confinement in excess of six months.  Rule for Courts-Martial 1103; Seal, 38 M.J. at 661.


Both sides agree that the law in this area is clear.  A substantial omission renders a record incomplete and raises a presumption of prejudice that the government must rebut.  United States v. McCullah, 11 M.J. 234 (C.M.A. 1981); Gray, 7 M.J. 296; United States v. Boxdale, 22 U.S.C.M.A. 414, 47 C.M.R. 351 (1973); United States v. Cudini, 36 M.J. 572 (A.C.M.R. 1992).  Insubstantial omissions neither raise a presumption of prejudice nor prevent us from characterizing the record as complete.


Substantial omissions have included unrecorded side-bar conferences involving the admissibility of evidence (Gray, 7 M.J. 296) and discussions concerning the challenge of court members (United States v. Sturdivant, 1 M.J. 256 (C.M.A. 1976)), as well as missing exhibits (McCullah, 11 M.J. 234 (letter of dishonor in a worthless check case used as prima facie evidence of mens rea was a substantial omission) and Seal, 38 M.J. 659 (failure to include a videotape of the accused flying during Desert Shield/Storm that was admitted during sentencing rendered the record incomplete)).

The service courts have found the absence of photographic exhibits of stolen property (United States v. Carmans, 9 M.J. 616 (A.C.M.R. 1980)), the accused’s personnel record (United States v. Harper, 25 M.J. 895 (A.C.M.R. 1988)), a court member’s written question (United States v. Baker, 21 M.J. 618 (A.C.M.R. 1985)), a topographical chart depicting the location of the victim’s body (United States v. Burns, 46 C.M.R. 492 (N.C.M.R. 1972)), and the flyer given to the members (United States v. Johnson, 33 M.J. 1017 (A.C.M.R. 1991)), to be insubstantial omissions.

The missing prosecution exhibits (PE) are a .45 caliber pistol (PE 7), used by Specialist (SPC) Worthington to wound his victim during the fracas between rival skinhead groups, and two .45 caliber shell casings (PE 8) recovered from the scene.  Contrary to appellant’s contention, the failure to include either the exhibit or a photographic substitute is not a substantial omission in this case.  Prosecution Exhibit 12, a stipulation of fact, admits that the shell casings were fired from PE 7, which was owned by appellant.  There was no dispute at trial regarding who owned the weapon or who did the shooting.  This court-martial was contested on the theory of self-defense and defense of another.  The absence of either PEs 7 or 8 from this record of trial is an insubstantial omission and the appellant has demonstrated no prejudice resulting therefrom.

Prosecution Exhibit 1 is a diagram of the Fayetteville, North Carolina, crime scene.  It appears to be a photocopy of an attempt to replicate the chart used by at least four witnesses as they testified.  Appellant complains that it is an inadequate substitute for the chart because it is missing various letters and symbols that were affixed to the chart during trial.  With the exception of a missing “W,” we find that letters and symbols to which appellant refers were either never recorded on the chart used at trial (e.g., the letter “FL” and “car #3”) or are found on the replicated charge but inartfully labeled (“car #2” and “WE 1”).  The absence of the “W” from PE 1 is, at best, inconsequential.  The record is replete with evidence of the victim’s location when he was wounded and the specific direction from which the shots came.  The letter “W’s” omission from this record is insubstantial and the appellant has shown no prejudice.

Prosecution Exhibits 13 through 16 for Identification are computer-generated reproductions of the charts the trial counsel and civilian defense counsel used during their closing arguments.  We find conclusively that exhibits 13 through 16 are accurate and more than adequate substitutes for the four charts used at trial.

Even if one were to find the omission of PE 7 and PE 8 to be substantial, we would affirm the conviction.  Normally, “without knowing the details of the evidence which has been omitted from the record of trial, an appellate court usually is unable to decide that the omission was not prejudicial to an appellant.”  McCullah, 11 M.J. at 237.  See also United States v. Mark, 47 M.J. 99 (1997).  This is a case where the government was fortunate enough to overcome any presumption of prejudice due to the overwhelming evidence that showed SPC Worthington to be the owner and triggerman of PE 7 on 1 April 1995.
 

During argument, appellant withdrew his contention that a finding of multiplicity for sentencing purposes ipso facto meant the charges were also multiplicious for findings.  See United States v. Criffield, __ M.J. __ (Court of Appeals for the Armed Forces 3 Feb. 1998).  He still contends that the military judge’s sua sponte finding that the wrongful discharge of a firearm was multiplicious for sentencing with the aggravated assault offense equates to a finding of an unreasonable multiplication of charges.  Defense counsel did not raise the issue at trial.  The evidence clearly shows appellant fired his weapon on more than one occasion during the melee.  Appellate defense counsel’s argument is unique, but lacks a legal basis in this case.  See United States v. Britton, 47 M.J. 195 (1997); United States v. Teters, 37 M.J. 370 (C.M.A. 1993).  

We have considered the errors personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

The findings of guilty and the sentence are affirmed.







FOR THE COURT:







JOHN T. RUCKER







Lieutenant Colonel, JA







Clerk of Court

� Good luck rarely strikes twice.  Those charged with assembling and authenticating court-martial records of trial must take extreme care to ensure the record’s completeness.
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