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MEMORANDUM OPINION
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GORDON, Senior Judge:

     Pursuant to his pleas, appellant was convicted by a military judge sitting as a general court-martial of conspiracy and larceny (four specifications), in violation of Articles 81 and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 881 and 921 (1988) [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge and eleven months of confinement.  The convening authority approved the discharge and, in accordance with the pretrial agreement, purported to suspend confinement in excess of seven months for seven months. 

     This case is before our court for automatic review pursuant to Article 66, UCMJ, and has been submitted on its merits without claim of error.

     The convening authority’s action, however, warrants mention.  The appellant pleaded guilty pursuant to a pretrial agreement that required the convening authority, inter alia, to suspend confinement in excess of seven months for seven months.  This understanding is reflected in the written pretrial agreement, the discussion between the trial judge and the appellant concerning the quantum portion of the pretrial agreement following sentencing, and the staff judge advocate’s post-trial recommendation.

     The convening authority’s action, however, provides that:

only so much of the sentence as provides for confinement for 7 months and a bad-conduct discharge is approved, and except for that part of the sentence extending to a bad-conduct discharge, will be executed, but the execution of that part of the sentence adjudging confinement in excess of seven months is suspended for seven months at which time, unless the suspension is sooner vacated, the suspended part of the sentence will be remitted without further action.

     The ambiguity in the above action is immediately apparent, as one cannot suspend that which has been disapproved.  See Rules for Courts-Martial 1107(d)(1) and 1108(b)[hereinafter R.C.M.].  “When the action of the convening . . . authority is incomplete, ambiguous, or contains clerical error, the authority who took the . . . ambiguous action may be instructed by an authority acting under Article 64, 66, 67, or 69 to withdraw the original action and substitute a corrected action.”  R.C.M. 1107(g).  See also United States v. Schiaffo, 43 M.J. 835 (Army Ct. Crim. App. 1996); United States v. Foster, 39 M.J. 846 (A.C.M.R. 1994).

     Under different circumstances we would be inclined to return the action to the convening authority for modification, as it is clear that he intended to approve the entire sentence and suspend the confinement in accordance with the pretrial agreement.  It appears, however, that the appellant has served his seven months confinement without incident.  In the interests of judicial economy we will disapprove confinement in excess of seven months in our decretal paragraph.

     We have considered the matters personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) and find them to be without merit.

     The findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge and confinement for seven months.


Judge JOHNSTON and Judge ECKER concur.
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