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MEMORANDUM OPINION ON FURTHER REVIEW
-----------------------------------------------------------------
CLEVENGER, Judge:

A general court-martial convicted appellant, pursuant to his pleas, of involuntary manslaughter, assault consummated by a battery, and false swearing, in violation of Articles 119, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 919, 928, and 934 [hereinafter UCMJ].  He was sentenced by a panel composed of officer and enlisted members to a dishonorable discharge, a reprimand, confinement for twelve years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority reduced the period of confinement to ten years, but otherwise approved the adjudged sentence.

The case first came before this court for mandatory review pursuant to Article 66, UCMJ, in September of 2003.  At that time, appellant assigned as error the failure of the convening authority’s action, as required by Rule for Courts-Martial [hereinafter R.C.M.] 1107(f)(4)(G), to include the language of the reprimand which he approved and ordered executed.  

In our prior opinion, dated 31 October 2003, we noted:

When Major General Lovelace, the convening authority, approved the reprimand portion of the adjudged sentence he was acting in accordance with Article 60(c)(2) and R.C.M. 1107(a).  However, he violated R.C.M. 1107(f)(4)(G) which requires that “[t]he convening authority shall include in the action any reprimand which the convening authority has ordered executed.”  Accord-ingly, the convening authority’s action is incomplete and erroneous.  In such instances, “the authority who took the incomplete . . . or erroneous action may be instructed by   . . . [this court pursuant to Article 66, UCMJ] to withdraw the original action and substitute a corrected action.”  R.C.M. 1107(g).  
United States v. Miller, ARMY 20001033 (Army Ct. Crim. App. 31 Oct. 2003) (unpub.) at p. 2.

We directed that the action of the convening authority, dated 22 August 2001, be set aside, and that the record of trial be returned to The Judge Advocate General for a new action by the same convening authority in accordance with Article 60(c)-(e), UCMJ.
  

That new action was taken on 24 November 2003,
 and the record is back before us for review.  Now, appellant assigns as error the lack of a staff judge advocate post-trial recommendation before the new action by the successor-in-command convening authority, Major General Brown.  Appellant requests that we set aside this new action and return the case for a new recommendation and action.  Counsel appointed to represent the interests of the United States concede error.  We disagree.

The correction of an incomplete, ambiguous action, or one containing an obvious clerical error, done pursuant to R.C.M. 1107(g), is not a new action decision on a case by a convening authority, even if the convening authority is a successor-in-command.  Therefore, the 31 October 2003 decision did not necessitate a new post-trial recommendation.  See United States v. Schiaffo, 43 M.J. 835 (Army Ct. Crim. App. 1996); United States v. Foster, 39 M.J. 846 (A.C.M.R.), aff’d on further review, 40 M.J. 552 (A.C.M.R. 1994).  The convening authority was only directed by this court to correct the error in the original action.  That correction, necessary to comply with another R.C.M. provision, only completed the approved reprimand portion of the sentence in the action.  Appellant had no right to review that reprimand language before the convening authority’s action.  Hence, he has not been prejudiced in this regard.

Pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), appellant properly complains of the convening authority’s summary denial of his request to defer the adjudged and automatic total forfeiture of pay and allowances and reduction to Private E1.  Appellant was sentenced on 6 December 2000 and made the written deferral request on 19 December 2000.  On 11 January 2001, the convening authority denied the requests in writing but gave no reasons.  This was error.  United States v. Sloan, 35 M.J. 4 (C.M.A. 1992).

We lack the authority to order the deferment appellant requests.  Rather than now order a new review and action, as also requested, or directing subsequent proceedings to ferret out whatever, if any, reasons lie behind the convening authority’s denial, we will grant meaningful sentence relief to moot any claim of prejudice from this error.  United States v. Zimmer, 56 M.J. 869 (Army Ct. Crim. App. 2002).  If appellant’s request had been granted, he would not have been reduced from Private First Class (E3) to Private (E1) until initial action was taken on 22 August 2001.  Likewise, his E3 pay and allowances would have continued until that date.  Rather than engage in speculative financial analysis, we hold that a reduction of four months in the period of confinement will provide meaningful relief for appellant in light of the convening authority’s error.  Article 66, UCMJ; United States v. Sales, 22 M.J. 305 (C.M.A. 1986). 

We have considered the other matters personally submitted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

The findings of guilty are affirmed.  Only so much of the sentence as provides for a dishonorable discharge, confinement for 116 months, forfeiture of all pay and allowances, a reprimand, and reduction to Private E1 is affirmed. All rights, 
privileges, and property, including pay and allowances forfeited pursuant to Article 58b, UCMJ, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are hereby ordered restored.  See UCMJ arts. 58b(c) and 75(a). 


Senior Judge CHAPMAN and Judge STOCKEL concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� We note that when the record was returned to this court for further review after a new action was completed, our 1 December 2003 order to the appellate divisions concerning additional pleadings incorrectly stated that the record had been returned “for a new recommendation and a new action.” The language “a new recommendation” should not have been included as a part of that order.





� The new action is proper in every respect, specifically revoking the original incorrect, incomplete action, and now including appropriate reprimand language.  It was properly promulgated as well.
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