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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge, sitting as a general court-martial, convicted the appellant, pursuant to his pleas, of desertion terminated by apprehension and violation of a lawful general regulation, in violation of Articles 85 and 92, Uniform Code of Military Justice, 10 U.S.C. §§ 885 and 892 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for forty months, forfeiture of all pay and allowances, and reduction to Private E1.  The appellant’s case is before this court for automatic review pursuant to Article 66, UCMJ.


During our review of the record, we uncovered an ambiguity in the findings as approved by the convening authority, which was the subject of specified issues and supplemental appellate briefs.  The staff judge advocate’s (SJA) post-trial recommendation (SJAR) under Rule for Courts-Martial 1106 [hereinafter R.C.M.], identifies Charge I as being a violation of “Art. 85,” but summarizes
 the specification of the offense as being that the appellant did, “Without authority, absent himself from his unit between on or about 20 Jul[y] [19]98 and 3 Aug[ust] 1998.”  The offense, as summarized in the SJAR, would only constitute a violation of Article 86, UCMJ, (absence without leave), rather than Article 85, UCMJ, (desertion).
  It is unclear whether the SJA intended to recommend approval of the finding of guilty to desertion entered by the military judge or the lesser included offense of absence without leave.  The convening authority’s action merely approves the sentence without addressing the findings, and the promulgating order mirrors the SJA’s recommendation.

“Absent contrary evidence, when a convening authority does not expressly address findings in his action, he approves only those findings of guilty reported in the SJA’s R.C.M. 1106 recommendation.”  United States v. Christensen, 45 M.J. 617, 618 (Army Ct. Crim. App. 1997).  Because the convening authority’s action is ambiguous, our review of “the findings and sentence as approved by the convening authority” under Article 66(c), UCMJ, cannot yet proceed.  We will return this case for clarification of the ambiguous action.  R.C.M. 1107(g); see also Christensen, 45 M.J. at 618; United States v. Diaz, 40 M.J. 335, 345 (C.M.A. 1994).


As a result of our conclusion concerning the findings, we have determined that the assertions of error, to include those raised personally by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), are not yet ripe for review.


The action of the convening authority dated 10 June 1999 is set aside.  The record of trial will be returned to The Judge Advocate General for a new post-trial recommendation and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� See R.C.M. 1106(d)(3)(A).





� The correct summary for the desertion specification would have been:  “Without authority and with intent to remain away therefrom permanently, absent himself from his unit between on or about 20 July 1998 until he was apprehended on or about 3 August 1998.”





� Our action will allow the SJA office to eliminate from the promulgating order not only the error asserted by the appellant and conceded by the government regarding the merging of the specifications in the amended Charge III, but also the overlooked, erroneous mention of the original Charge III, which was dismissed by the convening authority prior to referral and on which the appellant was not arraigned.
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