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MEMORANDUM OPINION

-----------------------------------------
VOWELL, Judge:


A military judge sitting as a general court-martial convicted the appellant, pursuant to her pleas, of wrongful appropriation (twenty-four specifications), forgery (seven specifications), making and uttering worthless checks with an intent to defraud (three specifications), and making and uttering worthless checks by dishonorably failing to maintain sufficient funds (two specifications) in violation of  Articles 121, 123, 123a, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 921, 923, 923a, and 934 [hereinafter UCMJ].  The military judge sentenced her to a dishonorable discharge, confinement for three years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority
 approved the adjudged discharge and reduction, but, in accordance with the terms of a pretrial agreement, reduced the period of confinement to fifteen months.  As a matter of clemency, the convening authority disapproved the adjudged forfeitures and waived automatic forfeitures, directing that they be paid for the benefit of the appellant’s infant son.


In this Article 66, UCMJ, appeal, the appellant contends that either the charges were multiplicious or constituted an unreasonable multiplication of charges, that the court-martial was improperly convened, and that the staff judge advocate’s post-trial recommendation erroneously stated the offenses of which she was convicted.
  We hold that the offenses were not multiplicious for findings and that the military judge did not err when he found the offenses multiplicious for sentencing without, sua sponte, considering them multiplicious for findings.
  We also hold that the court-martial was properly convened.  We find that any error in the post-trial recommendation was waived, and hold that the statement of the offenses in the post-trial recommendation did not amount to plain error.


The charges in this case arose out of a variety of schemes by the appellant to finance her gambling addiction and to pay for living expenses for herself and her son.  Using her own checking account, a checking account the appellant fraudulently established in the name of a fellow soldier, Specialist (SPC) M, and checks left behind by her estranged husband, the appellant wrote checks without funds in the accounts to cover them.  On some occasions, the appellant pretended to be SPC M, whose military identification card she somehow obtained, and made and uttered the checks under SPC M’s name.  On other occasions, she wrote the checks on her own account, payable to other soldiers, and then, using identification cards borrowed on a pretext from those soldiers, cashed the checks at the post exchange.  On yet other occasions, she forged checks drawn on her estranged husband’s separate account and made them payable to other soldiers whose identification cards she borrowed.  Forging the endorsements, she negotiated the checks.  This course of conduct occurred between September of 1998 and February of 1999.


The appellant pled guilty to wrongful appropriation of the funds she received by negotiating the forged checks, to the forgeries themselves (including the forgery by which she opened a bank account in SPC M’s name), to writing worthless checks with an intent to defraud (those drawn on her own accounts), and to writing worthless checks by dishonorably failing to maintain sufficient funds (those drawn on her husband’s account).  She entered pleas of not guilty to writing worthless checks on the account she established in SPC M’s name.  

On appeal, the appellant contends that an acting commander may not refer cases to a court-martial panel selected by a predecessor convening authority.
  Our court has previously held that an acting commander may refer charges to a court with members selected by the absent convening authority.  See United States v. Thompson, 37 M.J. 601, 602 (A.C.M.R. 1993).  As BG Campbell was in command on the date of referral, the appellant’s case was properly referred to trial.
    


The appellant seeks a new recommendation and action because the convening authority was “misadvised” as to the offenses to which the appellant pled guilty.  The staff judge advocate’s post-trial recommendation (SJAR) pursuant to R.C.M. 1106 correctly reflected the appellant’s pleas with regard to all charges and specifications.  While it is true that the appellant pled guilty to wrongful appropriation rather than to larceny, as charged, she entered pleas to the larceny specifications by exceptions and substitutions.  The SJAR thus correctly reflects that her pleas to twenty-four specifications of larceny under Charge I were “guilty” by exceptions and substitutions.  The SJAR did not, however, advise the convening authority that the exceptions and substitutions constituted pleas to the lesser-included offense of wrongful appropriation, or that the military judge found her guilty of wrongful appropriation in accordance with her pleas.  Rule for Courts-Martial 1106(d)(3)(A) requires that the SJAR set forth the findings and sentence adjudged.  


The SJAR was properly served on the trial defense counsel for comment.  Neither the appellant nor her counsel objected to the characterization of her pleas and findings in the SJAR.  We note that the trial defense counsel himself referred to the appellant’s offenses as “larceny, forgery, and uttering worthless checks” in the clemency petition he filed on the appellant’s behalf (emphasis added).  The appellant’s failure to comment on the SJAR in his own submission to the convening authority waives appellate consideration of this issue, absent plain error.  See R.C.M. 1106(f)(6). 

Applying the three-part test for plain error set forth in United States v. Powell, 49 M.J. 460, 463-64 (1998), we find that the staff judge advocate erred in failing to advise the convening authority that the appellant was found guilty of wrongful appropriation, not larceny.  In view of the greater-lesser relationship between these two offenses, and based on the facts of this case, we do not find the error to be plain or obvious.  Even if such a misstatement of the findings is plain or obvious, we hold that the appellant has failed to demonstrate material prejudice to a substantial right.

In United States v. Wheelus, 49 M.J. 283, 289 (1998), our superior court indicated that, with regard to errors in post-trial processing, an appellant need make only a “‘colorable showing of possible prejudice’” in order to demonstrate material prejudice.  See also United States v. Hartfield, 53 M.J. 719 (Army Ct. Crim. App. 2000).  The appellant has failed to identify any possible prejudice from the “misadvice” in this case, other than a vague assertion that she might have received additional clemency.  

We do not believe the staff judge advocate’s failure to clearly indicate in the SJAR that the appellant was found guilty of wrongful appropriation, rather than larceny, reasonably affected the appellant’s opportunity for clemency.  The military judge considered all the offenses multiplicious with the forgery specifications for sentencing purposes, thus substantially reducing the confinement she faced.  The appellant negotiated a sentence limitation in her pretrial agreement whereby she would serve less than half of the confinement adjudged.  The appellant sought and received financial clemency for her infant son, in spite of the nature and extent of her financial crimes.  The appellant stands convicted of wrongfully obtaining over $6,500.00.  While she denied any intent to permanently deprive the owners of these funds, the record is silent about any attempts or plan to repay the money taken.  

We agree, however, that the court-martial promulgating order should reflect, with regard to Charge I and its specifications,
 findings of guilty of wrongful appropriation rather than findings of guilty by exceptions and substitutions to the charged larcenies.  We will issue a notice of court-martial order correction.


The findings of guilty and the sentence are affirmed.    


Senior Judge CAIRNS and Judge BROWN concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� In her assignments of error, the appellant asserts that the record lacks any evidence that the officer taking action on her case, Colonel (COL) Cardwell, was actually in command of Fort Bliss on the date of action.  We granted a motion by government appellate counsel to file an assumption of command order that reflects that COL Cardwell was in command on the date of action, effectively mooting this assignment of error.  





� We have also considered the appellant’s personal submissions pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  





� See United States v. Criffield, 47 M.J. 419 (1998) (approving a military judge’s exercise of discretion in declaring offenses multiplicious for sentencing without holding them multiplicious for findings); see also Rule for Courts-Martial 906(b)(12) [hereinafter R.C.M.] (indicating that multiplicity for sentencing is a permissible motion for appropriate relief, separate from a motion to dismiss for multiplicity for findings under R.C.M. 907(b)(3)(B)).  





� The appellant alleges that the record contains no proof that the acting convening authority was in command on the date the charges were referred to trial.  A copy of the assumption of command order reflecting Brigadier General (BG) Campbell’s command of Fort Bliss on the date the charges were referred to trial is contained in the allied papers attached to the original record of trial. 


� Although our superior court has held that electing trial by military judge alone cannot moot the jurisdictional issue raised by fundamental defects in the court member selection process (see United States v. Ryan, 5 M.J. 97, 101 (C.M.A. 1978)), there is no suggestion here that the appellant’s forum choice or plea were affected by the court members selected.  The appellant made no challenge to the selection process or to the array prior to entry of pleas.  See R.C.M. 905(b)(1).  She made no motions to dismiss the charges and specifications for lack of jurisdiction at any time.  See R.C.M. 907(b)(1)(A).  When trial is by military judge alone and there is no indication that purported defects in the court member selection process affected the choice of forum, such defects may be more realistically viewed as administrative rather than jurisdictional defects.  See generally United States v. Peden, 52 M.J. 622  (Army Ct. Crim. App. 1999) (holding that guilty pleas were unaffected by the jurisdictional defect of an interloper among the court members imposing sentence).





� The appellant pled not guilty to Specification 4 of Charge I, and the military judge entered a finding of not guilty to that specification.  Our corrective action applies only to the other twenty-four specifications of Charge I.
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