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MEMORANDUM OPINION
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CLEVENGER, Judge:

A military judge sitting as a general court-martial convicted appellant in accordance with his pleas of failure, on divers occasions, to obey an order, assault consummated by a battery, and communication of a threat (three specifications) in violation of Articles 92, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892, 928, 934 [hereinafter UCMJ].  Contrary to his plea, appellant was also convicted of another specification of communicating a threat.  Appellant was sentenced to a bad-conduct discharge, confinement for ten months, forfeiture of all pay and allowances, and reduction to Private E1.  In compliance with the terms of a pretrial agreement and as advised by his staff judge advocate (SJA) “to alleviate any perceived prejudice under [United States v. Collazo, 53 M.J. 721 (Army Ct. Crim. App. 2000)],” the convening authority approved only so much of the sentence as provides for a bad-conduct discharge, confinement for five months, forfeiture of all pay and allowances, and reduction to Private E1.    

The case is now before us for review pursuant to Article 66, UCMJ.  Appellant assigns several meritorious errors requiring relief and appellate counsel for the government concedes merit as to several of the errors and seeks a return of the record to the convening authority for corrective action as a remedy.  We agree that this record must be returned to the same convening authority for corrective action before we can conduct a substantive review.
 
As a guide, but not necessarily an exhaustive list, we note the following obvious deficiencies for the benefit of the 1st Cavalry Division convening authority who will review a new SJAR prepared by the SJA:

1.  The SJAR recommended approval of total forfeitures when appellant (the accused) was no longer in confinement.  United States v. Bronson, 37 M.J. 707 (A.C.M.R. 1993); United States v. DeWald, 39 M.J. 901 (A.C.M.R. 1994); United States v. Smith, 47 M.J. 630 (Army Ct. Crim App. 1997), aff’d, 50 M.J. 380 (C.A.A.F. 1999); United States v. Warner, 25 M.J. 64 (C.M.A. 1987); see Rule for Court-Martial [hereinafter R.C.M.] 1107(d)(2) discussion.



2.  The SJAR abstract misstates the majority of the findings: 




a.  In Specification 3 of Charge II, appellant was ultimately charged with and found guilt of communication of a threat to “beat” not “kill” another person. 




b.  In Specification 4 of Charge II, the victim of appellant’s threat was the manager of the “Bunny Club” not “luby’s manager.” 




c.  In Specification 5 of Charge II, the threat to kill appellant’s spouse, who worked at the Bunny Club, was communicated on “divers occasions” within the time period alleged.  The SJAR fails to note that factual circumstance.



d.  In Specification 6 of Charge II, the threat was to kill “1LT Nathan DeForest” not Sergeant Michael Hawking who is the person to whom the threat was communicated.  And appellant was found guilty of that offense but the SJAR reports a finding of not guilty (“NG”).




e.  Appellant was charged with and found guilty of failing to obey a lawful order in the Specification of Charge II on “divers occasions” during the time period alleged but the SJAR fails to note that factual circumstance.


3.  The abstract is amended by hand in pen and ink concerning the terms of the pretrial agreement but whoever made the change did not date and initial the correction.  When legal documents are changed by hand, the changes should be annotated by the maker thereof with the date and his or her initials to make a complete record of what was done, by whom, and when.   



4.  The addendum to the SJAR fails to correct any of these errors and overstates as six, rather than the correct number of four, the number of specifications alleging communication of a threat of which appellant was found guilty.  And the addendum repeats the error of recommending approval of total forfeitures when appellant is no longer in confinement.


As our superior court said in Lee, supra, “records that come to the Courts of Criminal Appeals with defective staff work are simply not ready for review.  When such errors are brought to . . . the attention of the Courts of Criminal Appeals, they should be returned promptly to the convening authority for preparation of a new SJA recommendation and action.”  


The action of the convening authority dated 14 March 2003 is set aside.  The record of trial will be returned to The Judge Advocate General for a new action by the same convening authority in accordance with Article 60(c)-(e), UCMJ. 

Senior Judge BARTO and Judge MAHER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� This record’s post-trial processing in the SJA’s post-trial recommendation (SJAR) and the addendum thereto is the epitome of “defective staff work.”  United States v. Lee, 50 M.J. 296, 298 (C.A.A.F. 1999).  As our superior court said in that case:  “Such errors are fundamentally different from errors resulting from the intense, dynamic atmosphere of a trial.  We do not accept the notion that commanders are well served by staff work that is incomplete or inaccurate.”  Id.





� We also note that the date of the convening authority’s action is incorrect on the initial promulgating order.  Further, the detailed trial defense counsel erroneously reported the number of appellant’s convictions to the convening authority but that counsel began, at least, to document the actual prejudice appellant may have suffered due to the excessive delay by the convening authority in taking action on this relatively simple record of trial.
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