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MEMORANDUM OPINION ON FURTHER REVIEW

-------------------------------------------------------------
Squires, Senior Judge:


In 1994, appellant was convicted, pursuant to his pleas, of conspiracy to commit larceny, wrongful appropriation, larceny, and false swearing in violation of Articles 81, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 921, and 934 [hereinafter UCMJ].  On 18 December 1995, this court affirmed the findings and so much of the sentence as provided for a dishonorable discharge, forfeiture of $555.00 pay per month until execution of the discharge, and reduction of Private E1.  (Unpub.).  The United States Court of Appeals for the Armed Forces reversed our decision as to the sentence.  46 M.J. 141 (1997).


On 13 May 1998, approximately eleven months after the aforementioned decision by our superior court, a sentence rehearing was conducted at Fort Sill, Oklahoma.  Appellant was sentenced to a bad-conduct discharge (BCD), forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the BCD and reduction, but did not approve any forfeitures.  The convening authority also credited appellant with “any portion of the punishment served from 13 April 1994 to 13 April 1998 under the sentence adjudged at the former trial of this case.”


Appellant raises five assignments of error related to his sentence rehearing and one concerning the application of “Articles 57(A)(sic)(1) and 58(B)(sic),” UCMJ, to his sentence.  See United States v. Gorski, 47 M.J. 370 (1997).  Although we find that appellant is not entitled to relief, other than pursuant to Gorski, the issue of his failure to receive a “speedy sentence rehearing” merits discussion.


Following the United States Court of Appeals for the Armed Forces’ decision on June 9, 1997, the record of trial was transmitted to the general court-martial convening authority at Fort Sill on 1 July 1997 for a rehearing on sentence, if appropriate.  On 1 October 1997, pursuant to negotiations between the commands at Fort Sill and U.S. Army Alaska (the successor command to the original convening authority, 6th Infantry Division), the record of trial was transferred to Alaska for disposition.  On 16 January 1998, the case was returned to Fort Sill for a rehearing.  The general court-martial convening authority for Fort Sill referred the case for a sentence rehearing on 27 March 1998.  Sergeant First Class Becker was ordered to return to active duty from his excess leave status (which began on 19 August 1994) on 31 March 1998.  The record is silent as to the date appellant actually returned to Fort Sill for duty.  On 11 and 13 May 1998, defense counsel filed motions to dismiss the charges, notwithstanding the fact that the findings of guilty had been affirmed by our superior court.  The essence of the defense’s motion was that appellant had been denied a speedy sentence rehearing.


It is beyond challenge that, in the absence of exceptional circumstances, the passage of 337 days to accomplish a sentence rehearing, is deleterious.  By the time the government had decided which convening authority would conduct the sentence rehearing, 221 days had elapsed.  Nonetheless, appellant has suffered no prejudice and we decline to grant any relief.


Contrary to appellant’s contention, Rule for Court-Martial 707(b)(3)(D) [hereinafter R.C.M.] does not apply to sentence only rehearings when those rehearings are ordered or authorized by an appellate court.  See generally United States v. Olinger, 45 M.J. 644 (N.M.Ct Crim.App. 1997); United States v. Wales, 35 M.J. 501 (A.F.C.M.R.), pet. denied 37 M.J. 76 (C.M.A. 1992).

Court ordered sentence only rehearings do not fall within the statutory scheme created by Congress or the procedural rules promulgated by the President pursuant to Article 36, UCMJ.  Rather, they are court created remedial procedures, without specific statutory or codified procedural authority.  See United States v. Boone, 49 M.J. 187, 194 (1998)(and cases cited therein in footnote 6); see also United States v. Dukes, 5 M.J. 71, 73 (C.M.A. 1978)(ordering a rehearing on sentence only without citation to authority); United States v. Gibson, 11 M.J. 435, 438 (C.M.A. 1981)(granting a court of military review the authority to order a rehearing on sentence only without citation to authority); United States v. Bullington, 13 M.J. 184, 188 (C.M.A. 1982)(recognizing the practice of military appellate courts authorizing rehearings on sentence only); United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986)(recognizing the practice as sometimes mandatory).  This court-made procedure, of appellate courts authorizing or ordering a rehearing as to sentence only, has become part of the "military common law."  As such, the imposition of remedies for processing a case in an untimely manner should come from the courts that created the procedure, and not from rules applicable to other distinct procedures.  

In determining if such a remedy should be created, as appellant asks us to do, we should keep in mind three things.  First, the procedure was created by our superior court.  Thus, presumably any remedy for slow processing should also come from that court.  Second, the procedure has not been questioned by this court, the government, or appellants; nor has our superior court, Congress, or the President made any reform attempts.  Therefore, forming a remedy for a perceived violation should be undertaken with great caution.  Third, when an appellate court orders a rehearing on sentencing only, it actually grants the appellant a windfall, into further relief to which he has no statutory or procedural right.  See Jackson v. Taylor, 353 U.S. 569, 579-80 (1957)(footnote omitted); Boone, 49 M.J. at 195; Sales, 22 M.J. at 305.  To then parlay that windfall into further relief, without a showing that the government acted in bad faith or attempted to thwart the will of the ordering court, would be inconsistent with justice.


Appellant also asserts that his Constitutional right to a speedy trial was infringed by the inordinate delay in conducting this rehearing.  See Barker v. Wingo, 407 U.S. 514 (1972).  At the conclusion of testimony and argument on appellant’s motion to dismiss, the military judge found:


(1)  appellant was not under any restraint or confinement;


(2)  there was no demand for a speedy hearing;


(3)  appellant was employed during the entire time from 1 July 1997(when the record of trial was returned to Fort Sill) until the present;


(4)  no specific prejudice to the accused;


(5)  under the circumstances of this case, the convening authority exercised reasonable diligence; and


(6)  the government moved slowly, but deliberately, and was reasonably diligent.


The evidence supports these findings.  Appellant argues that he satisfies the Barker prejudice test because he has been unable to completely move forward with his life.  While minimization of anxiety and concern to an accused is one of the interests that the right to speedy justice protects, United States v. Grom, 21 M.J. 53, 57 (C.M.A. 1985), appellant seems to have moved forward without undue anxiety.  Testimonial evidence shows that, since he went on excess leave in 1994, he has both furthered his education, and been regularly employed.


More importantly, appellant does not argue nor does the evidence show that the delay in conducting the rehearing prejudiced his ability to present extenuation and mitigation evidence.  See United States v. Valenzuela-Bernal, 458 U.S. 858, 869 (1982).  Appellant presented four sentencing witnesses—a colonel, a retired command sergeant major, a first sergeant, and a retirement services employee who explained what appellant’s retirement benefits would be if he were allowed to retire.  The defense also presented the members with stipulations of expected testimony concerning appellant’s disabling injuries and the effect a punitive discharge would have on disability benefits.  In sum, appellant suffered no diminution of his right to a fair hearing or impairment of his ability to present any relevant evidence to the sentencing authority.


Finally we agree with appellant that he is in the class of persons who are entitled to protection under Gorski, 47 M.J. 370.  The Gorski issue and its remedy are administrative in nature and do not affect the approved sentence.  The decision of our superior court of June 9, 1997 affirmed the findings of guilty in this case.  On the basis of the entire record, the sentence is affirmed.  Collection of forfeitures and execution of the reduction in grade prior to the date of the convening authority's action, are hereby declared to be without legal effect.(  Any such forfeitures already collected from appellant, and any pay and allowances withheld because of the premature reduction in grade, will be restored.  The Gorski issue is referred to The Judge Advocate General for appropriate disposition.  Accordingly, The Judge Advocate General will determine the amount of relief, if any, that is warranted, subject to any setoffs that may arise under law or regulations.  There is no requirement that this matter be returned to the court.


Judge ECKER and Judge TRANT concur.

     





FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

( Appellant's sentence did not include confinement.  Thus, no forfeitures could have been extracted under Article 58b, UCMJ.  See UCMJ, art. 58b(a)(2).
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