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MEMORANDUM OPINION
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TRANT, Judge:


Pursuant to his pleas, appellant was convicted by a military judge sitting as a general court-martial, of attempted larceny (two specifications), absence without leave (two specifications), larceny (eleven specifications), and forgery (eleven specifications) in violation of Articles 80, 86, 121, and 123, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 886, 921, and 923 [hereinafter UCMJ].  The adjudged sentence was a bad-conduct discharge, confinement for thirty months, and forfeiture of all pay and allowances.  Pursuant to a pretrial agreement, the convening authority approved a sentence of a bad-conduct discharge, confinement for eighteen months, and forfeiture of all pay and allowances.  Appellant was awarded 105 days of pretrial confinement credit against his sentence to confinement.


Appellant asserts that he should receive some relief based upon the lengthy delay in the post-trial review of his case.  We agree.


Appellant was placed in pretrial confinement on 2 February 1998.  Appellant’s guilty plea, judge-alone court-martial lasted approximately four hours and was completed on 18 May 1998.  The defense counsel reviewed the 168-page record of trial on 11 January 1999 and the military judge authenticated the record on 7 February 1999.  Appellant was released from confinement in March 1999 after having served approximately fourteen and a half months confinement.  The staff judge advocate’s Rule for Courts-Martial [hereinafter R.C.M.] 1106 post-trial recommendation (SJAR) was completed on 23 March 1999 and the defense counsel’s R.C.M. 1105 matters were completed on 11 April 1999.  The staff judge advocate (SJA) completed an addendum (undated) to his post-trial recommendation and the convening authority took initial action on 15 April 1999.


Three hundred and thirty days elapsed between appellant’s trial and initial action in his case.  The only proffered excuse for this lengthy delay was the absence of a court reporter at the installation to transcribe the record of trial.  There was a sergeant first class court reporter present at the court-martial, but her status and participation, if any, in the post-trial processing of appellant’s record is unspecified.  It appears that the confinement facility, having received a copy of the results of trial, gave appellant his pretrial confinement credit, anticipated the reduction in confinement based upon the pretrial agreement, and released appellant in a timely manner prior to the convening authority’s action.  Based upon the length of time appellant actually served (14 1/2 months of an 18 month sentence), it appears that he received only normal good time credit, but did not receive any additional clemency or parole.


In his R.C.M. 1105 matters, defense counsel complained about the undue delay in preparing appellant’s record of trial, asserted that appellant had suffered prejudice (i.e., never considered for clemency or parole) resulting from this delay, and requested disapproval of the punitive discharge.  In a letter to the convening authority attached to the R.C.M. 1105 matters, appellant asserted that he missed opportunities for clemency consideration on 1 July 1998 and parole consideration on 1 August 1998.  In his addendum, the SJA stated that appellant’s request for clemency did not change his post-trial recommendation.

When an accused raises allegations of legal error after the SJAR is served on the defense counsel, the SJA must advise the convening authority whether, in his opinion, corrective action on the findings or sentence should be taken.  See R.C.M. 1106(d)(4); United States v. Hill, 27 M.J. 293, 295-96 (C.M.A. 1988).  Assuming arguendo that the matter raised in the defense counsel’s response could be characterized as “legal” errors, the SJA’s failure to comment upon them does not require a remand of the record to the convening authority unless the alleged errors have merit and would have led to a favorable recommendation by the SJA or corrective action by the convening authority.  See United States v. Green, 44 M.J. 93, 95 (1996); Hill, 27 M.J. at 297.  With respect to the speedy post-trial review “error,” the appellant “must demonstrate some real harm or legal prejudice flowing from that delay” to be entitled to any relief.  United States v. Jenkins, 38 M.J. 287, 288 (C.M.A. 1993)(citing United States v. Shely, 16 M.J. 431 (C.M.A.  1983)); see also United States v. Bell, 46 M.J. 351, 353-54 (1997).  In this case, appellant alleges that the delay between the day of trial and the convening authority's action prevented him from being eligible to receive any clemency or parole review while incarcerated. 

Not every missed opportunity for clemency or parole consideration equates to prejudice.  Even when post-trial processing is being diligently performed, an accused may miss some such opportunities, yet suffer no prejudice.  If, for example, an accused missed an early opportunity for clemency consideration, but clemency was denied at a later consideration, generally, we could safely conclude that he or she suffered no prejudice resulting from the delayed consideration.  Whether an accused would have received any clemency or early parole is entirely speculative, especially when he or she is never considered for such relief.  The trilemma facing an accused is:  (1) if he or she is never considered for clemency, the possibility of clemency is speculative, and prejudice is not established; (2) if he or she receives delayed consideration and clemency is denied, prejudice is not established; and (3) even if he or she receives delayed consideration and clemency is granted, prejudice is not fully established.  This trilemma is a manifestation of the concern expressed by our court that “the determination of prejudice in post-trial processing cases is particularly hard to articulate.”  United States v. Collazo, 53 M.J. 721, ___ (Army Ct. Crim App. 2000).

Based upon the speculative nature of clemency when an appellant is never considered for such, we find no actual prejudice as envisioned by United States v. Banks, 7 M.J. 92 (C.M.A. 1979).  Cf. United States v. Hudson, 46 M.J. 226 (1997).  Thus, the failure of the SJA to comment on the allegation of “legal error” in the R.C.M. 1105/1106 submission does not require a remand for a new SJAR and convening authority action.  Cf. Green, 44 M.J. at 95.

That does not, however, mean that appellant is not entitled to any relief from this court for the lengthy delay, and concomitant failure to receive clemency consideration, in this case.  As our court noted in Collazo, 53 M.J. at ___:

[F]undamental fairness dictates that the government proceed with due diligence to execute a soldier’s regulatory and statutory post-trial processing rights and to secure the convening authority’s action as expeditiously as possible, given the totality of the circumstances in that soldier’s case.

In the instant case, the government did not proceed with due diligence.  Mere unavailability of a court reporter is an inadequate excuse for the lengthy delay.  Cf. United States v. Clevidence, 14 M.J. 17 (C.M.A. 1982).  This was a straightforward, judge alone guilty plea with a relatively short and uncomplicated record of trial.  As in Collazo, this appears to be an appropriate case for this court to exercise our broad powers to “affirm only such findings of guilty and the sentence or such part or amount of the sentence, as it finds correct in law and fact and determines, on the basis of the entire record, should be approved,” UCMJ art. 66(c)(emphasis added).  We will grant relief in our decretal paragraph in the form of a reduction to the sentence to confinement by three months.


The findings of guilty are affirmed.  After considering the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for fifteen months, and forfeiture of all pay and allowances.


Senior Judge MERCK and Judge CASIDA concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court
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