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MEMORANDUM OPINION

-----------------------------------------
HARVEY, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of failing to go to his appointed place of duty, disobeying a superior noncommissioned officer (three specifications), disrespect to a superior noncommissioned officer, violation of a lawful general regulation, drunk driving, use of cocaine (two specifications), assault consummated by a battery (two specifications), disorderly conduct, breaking restriction, and adultery, in violation of Articles 86, 91, 92, 111, 112a, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 891, 892, 911, 912a, 928, and 934 [hereinafter UCMJ], and contrary to his pleas, of communication of a threat and indecent acts with a child, in violation of Article 134, UCMJ.  The military judge sentenced appellant to a dishonorable discharge, confinement for seven years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved only so much of the sentence as provided for a dishonorable discharge, confinement for seventy-eight months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority credited appellant with 239 days of confinement towards his sentence to confinement.

Appellant’s three assignments of error in this Article 66, UCMJ, appeal warrant discussion, but only the last two assignments of error warrant remedial action.  First, appellant contends that the military judge erroneously admitted the hearsay statements of Jade, a three-year old child, through the testimony of Investigator Bass-Caine and Doctor Rogers.  Second, we agree in part with appellant’s argument that the military judge erred by accepting appellant’s guilty plea to violation of a lawful general regulation by failing to support his dependents, and will set aside part of the Specification of Additional Charge IV.  Third, appellant asserts that an inaccurate staff judge advocate’s post-trial Rule for Courts-Martial [hereinafter R.C.M.] 1106 recommendation (SJAR)
 prejudiced appellant.  We agree that the SJAR erroneously stated that appellant pleaded guilty and was found guilty of Specification 1 of Additional Charge III (willfully disobeying a noncommissioned officer’s order to report to a work detail).  We will take corrective action in our decretal paragraph and will reassess appellant’s sentence.  

Hearsay Statements


Appellant contested two specifications, which alleged that on 11 November 1996 he committed indecent acts upon Jade by fondling her private parts and by placing his fingers into her vagina, and that he communicated a threat to kill Jade, her mother, B.T., and her brother, John.  Appellant’s trial occurred two and one-half years after these offenses.  Jade testified at the trial, however she could not describe the events of 11 November 1996.  Appellant testified that he was in B.T.’s residence on the morning of 11 November 1996 visiting Sarah, his girlfriend, who rented a room in B.T.’s home.  Appellant denied that he touched Jade’s vagina, that he ever touched her in a sexual manner, and that he threatened Jade or her family.   

On 11 November 1996 at about 0700, while B.T. was getting dressed in a nearby bathroom and Sarah was taking a shower and getting dressed in another bathroom, appellant was alone in Sarah’s bedroom.  In response to B.T.’s call to her, Jade replied that she was going to Sarah’s bedroom “where Dave was at.”  When it was time to depart her residence to go to a doctor’s appointment, at about 0800, B.T. noticed that Jade was unusually quiet.  Throughout the day, Jade was very clingy, would not urinate, and wanted her mother to carry her.  After B.T.’s appointment with her doctor and a visit to a mall, B.T. and Jade returned home.

At about 1900 that evening when B.T. was giving Jade a bath, B.T. did not wash between Jade’s legs because she resisted her mother’s attempt to do so.  After Jade got out of the tub, B.T. attempted to look between Jade’s legs to see what was wrong, however, Jade held her legs together and became “very upset” and “very hysterical.”  When Jade finally opened her legs, B.T. saw that her vaginal area was “real raw, red and irritated.”  B.T. asked Jade, “Did something happen?” and “Did you hurt yourself today?”  Jade responded, “Him touched me.”  Jade’s mother asked, “Him who?”  Jade explained, “Him, Dave,” and then she touched the top of her vaginal area with her little finger.  B.T. asked, “When did this happen?” and Jade replied, “this morning.”  B.T. then asked her why she had not told her earlier and Jade said, “Him said he would kill you, John and me, if I told you.”  Jade was “very, very hysterical,” at this point and she was screaming and crying.


Later that same evening while in Jade’s presence, B.T. told her sister and a few minutes later, her neighbor, Ms. Elaine Sandreth, and Ms. Sandreth’s cousin, a deputy sheriff, about Jade’s allegations against appellant.  B.T. called Sarah and asked her to come home from work to discuss Jade’s allegations.  When Sarah arrived, B.T. and Sarah engaged in an argument involving screaming and “cussing” concerning the merits of Jade’s allegations against appellant.  During the argument, Ms. Sandreth was holding Jade, who put her hands over her ears.  Ms. Sandreth took Jade out of the room.  Jade put her hands between her legs when she told Ms. Sandreth, “Lainey, Dave made it hurt.”  The trial defense counsel did not object to the admissibility of this statement and demonstration to Ms. Sandreth.  

B.T. called the police and repeated Jade’s allegations to Officer Hagen, while Jade was playing nearby.  Jade did not appear to Officer Hagen to be under stress.  After asking Jade two questions, Officer Hagen called for a juvenile investigator.


Investigator Bass-Caine, a juvenile investigator, responded, arriving at B.T.’s residence at about 2130.  After being briefed by another officer and talking to B.T. outside of Jade’s presence, Investigator Bass-Caine took Jade into a bedroom for a one-on-one interview.  First, she played with Jade to gain rapport.  Then she asked Jade general questions about her name, age, and who lived in the house with her.  After Jade stated who lived in her home, she volunteered that she did not love or like appellant.  Investigator Bass-Caine described her conversation with Jade in a narrative fashion:

I asked her what did she—you know, why did she not like Dave, and she stated, “Because Dave hurt me.”  I said, “Well, how did Dave hurt you[?]” and she pointed to her vaginal area[] [pointing], “He touched me.  He touched me there,” and she pointed to her vaginal area.  I asked her, I said, “Well, what is that called[?]” because I wanted to make sure I used the same terminology; and, she stated “Cootie-cat.”  I said, “Okay.  Well, how did Dave touch your cootie-cat?”  She said—she kept pointing down.  I asked her, “Did he touch the inside or the outside?”  That’s when she immediately—it happened real quick.  She laid back on the bed, pulled her panties to the side, and stuck her finger like—I don’t know if she went completely inside herself, but she stuck her finger real close to her vaginal area.

Jade was not crying or upset when she made this statement and demonstration.  


In subsequent weeks, B.T. noticed that Jade was having emotional and behavioral problems and consequently sought help from Dr. Rogers, a clinical psychologist.  Prior to the first meeting with Dr. Rogers, B.T. explained to her daughter that the doctor would help her feel better and help end her crying, bed-wetting, and nightmares.  On 3 January 1997, Dr. Rogers began treatment of Jade.  Although Dr. Rogers had no specific recollection of what she told Jade on their first meeting, based on her regular practice she believes that she told Jade that she was a doctor and that her purpose was to talk about things that make children unhappy, their worries, their feelings, and things that get them into trouble.  Her purpose was to try to make Jade feel better.  Dr. Rogers did not recall Jade’s specific response to her explanation about why she was working with her.  During treatment, Jade stated over and over that Dave had messed with her or that he was trying to get her.  In later sessions Jade said that Dave touched her and that “[Dave] put his finger on [her]” and pointed towards her vaginal area.  A recurring theme was Jade’s fear that Dave was going to get her or hurt her or her family.  Jade dramatically acted out her anger towards Dave by drawing pictures of Dave and yelling, “I hate you.  I wish I could kill you,” and then stomping on the paper.  Dr. Rogers diagnosed and treated Jade for post-traumatic stress.

After a lengthy hearing held under Article 39(a), UCMJ, the military judge overruled the defense hearsay objections, and ruled that (1) Jade’s statements to her mother and Investigator Bass-Caine were admissible under Military Rule of Evidence [hereinafter Mil. R. Evid.] 803(2); (2) Jade’s statement to Doctor Rogers 

was admissible under Mil. R. Evid. 803(4); and (3) All three statements were admissible under Mil. R. Evid. 803(24).
  We agree with the military judge with respect to Jade’s statements to her mother and Dr. Rogers.  We disagree with the military judge’s conclusion that Jade’s statement to Investigator Bass-Caine is admissible under Mil. R. Evid. 803(2).  However, we agree with him that it is admissible under Mil. R. Evid. 803(24).  The military judge properly concluded that Jade’s out-of-court statements to Investigator Bass-Caine had circumstantial guarantees of trustworthiness and that the statement was material, necessary, and reliable.  Because the military judge did not explain why he came to these conclusions, we will do so with respect to Jade’s statement to Investigator Bass-Caine.  See UCMJ art. 66(c). 


We review the ruling of a military judge “on admissibility of evidence for ‘clear abuse of discretion.’” United States v. Schlamer, 52 M.J. 80, 84 (1999) (quoting United States v. Johnson, 46 M.J. 8, 10 (1997)).  To reverse a military judge’s decision to admit evidence, we must find that the decision was “arbitrary, fanciful, clearly unreasonable,” or “clearly erroneous.”
  In conducting our review, the military judge’s findings of fact are to be upheld on appeal unless they are “clearly erroneous,” whereas his conclusions of law are reviewed de novo.
  

Admissibility of Hearsay under Mil. R. Evid. 803(2)

“[T]he basis for admitting excited utterances [is] [t]he implicit premise[] that a person who reacts to a startling event or condition while under the stress of excitement caused thereby will speak truthfully because of a lack of opportunity to fabricate.”  United States v. Moolick, 53 M.J. 174, 176 (2000) (quoting United States v. Jones, 30 M.J. 127, 129 (C.M.A. 1990)) (internal quotation marks omitted).  To be admissible under Mil. R. Evid. 803(2) the statement must be “‘made while the declarant was still in a state of nervous excitement caused by a startling event.’”  Id. (quoting United States v. Chandler, 39 M.J. 119, 123 (C.M.A. 1994)).  The statement must be made contemporaneous with the stress of excitement caused by the event or condition.  United States v. Arnold, 25 M.J. 129, 132 (C.M.A. 1987) (citing Mil. R. Evid. 803(2)).  We conclude that Jade’s statement to Investigator Bass-Caine was in a calm, matter-of-fact manner and, thus, was made as a result of recall not as a result of the event.  The circumstances surrounding Jade’s statement and the nature of her responses to Investigator Bass-Caine’s questioning, convinces us that they were reflective and not made under the stress or excitement of events from the past.  See United States v. LeMere, 22 M.J. 61, 68 (C.M.A. 1986) (“Mil. R. Evid. 803(2) cannot readily be applied to a situation where a child calmly answers questions asked by her mother, instead of emotionally volunteering information.”).

Admissibility of Hearsay under Mil. R. Evid. 803(24)

Evidence admitted under the residual exception to the hearsay rule must be both highly reliable and necessary.  United States v. Giambra, 33 M.J. 331, 334 (C.M.A. 1991) (citations omitted).  Under the explicit language of Mil. R. Evid. 803(24), the reliability of the statement must be established by circumstantial guarantees of trustworthiness that are equivalent to those underlying the traditional hearsay exceptions.

“A declarant’s mental state which falls short of the ‘stress of excitement’ requirement of an excited utterance may nevertheless qualify for admission as residual hearsay.”  United States v. Grant, 42 M.J. 340, 343 (1995) (citations omitted).  Jade’s “mental state, even if not qualifying as ‘stress of excitement’ under Mil. R. Evid. 803(2), strongly suggested trustworthiness.  Other circumstances of her statement also indicated trustworthiness.”  Id.  Investigator Bass-Caine’s questioning was “not suggestive.”
  The “spontaneity” of Jade’s nonverbal adjustment of her clothing prior to touching her vagina indicates trustworthiness.  See Pollard, 38 M.J. at 49-50.  Jade was interviewed in her home in a location and environment where she would be more likely to make an intimate disclosure.  Although the interview was conducted by a law enforcement official,
 it occurred outside the presence of her mother.  Less than sixteen hours had transpired between the incident and the interview, and events were still fresh in Jade’s young memory.  Jade had no motive to fabricate.  See Pollard, 38 M.J. at 49 (citing Idaho v. Wright, 497 U.S. 805, 821-22 (1990)).  Jade’s tender age is another factor increasing the trustworthiness of her statement.
  Her hearsay statements to B.T., Investigator Bass-Caine, and Dr. Rogers all showed “consistent repetition.”  Pollard, 38 M.J. at 49 (citation omitted). 

When her testimony related directly to the offenses or her relationship with appellant or Sarah, Jade was withdrawn and generally uncommunicative. Nevertheless, the defense had a full and free opportunity to cross-examine Jade, and in fact, did cross-examine her.  Accordingly, the appellant was not denied his right to confrontation under the Sixth Amendment to the Constitution.  See Pollard, 38 M.J. at 50 (citing United States v. Lyons, 36 M.J. 183, 188 (C.M.A. 1992)); see also Pablo, 53 M.J. at 359.  Jade’s statements to Investigator Bass-Caine were corroborated by her statements to her mother and Doctor Rogers, and by the medical examination report from her emergency room visit on 12 November 1996, which indicated redness around Jade’s vagina.
  

Under Mil. R. Evid. 803(24)(B), such hearsay is “necessary” when it is more probative than any other reasonably procurable evidence.  Giambra, 33 M.J. at 334 (citation omitted); see also Ureta, 44 M.J. at 297.  With regard to necessity, Investigator Bass-Caine’s testimony about Jade’s statement essentially repeated B.T. and Doctor Rogers’ in-court testimony, except it included the spontaneous and dramatic demonstration by Jade of what appellant had done to her.  Moreover, we note that the trial defense counsel aggressively attacked the testimony of B.T. for bias by arguing that B.T. lied about appellant to get him out of her residence, and that B.T. tainted the medical evaluation of Doctor Rogers by suggesting to Jade that appellant had touched her vagina and had threatened her.  Consequently, we conclude that Investigator Bass-Caine’s testimony about Jade’s out-of-court statement and demonstration was more probative than B.T.’s and Doctor Rogers’ testimony about Jade’s other statements.  See Giambra, 33 M.J. at 334.  As Jade’s hearsay statement to Investigator Bass-Caine meets the necessity prong of Mil. R. Evid. 803(24), we hold that the military judge did not abuse his discretion in admitting Investigator Bass-Caine’s testimony under the residual exception to the hearsay rule.

Improvident Guilty Plea

In Additional Charge IV and its Specification, appellant was charged with violation of Army Reg. 608-99, Personal Affairs:  Family Support, Child Custody, and Paternity, para. 2-6 (1 Nov. 1994) [hereinafter Army Reg. 608-99] “between on or about 1 September 1998 and on or about 15 November 1998 . . . by wrongfully failing to provide his dependents his ‘Basic Allowance for Quarters’” (BAQ).  During the Care
 inquiry, appellant stated that on 1 August 1998 his pay was stopped because his term of service had expired.  Appellant told the military judge, “[I]t took a couple of months for my pay to start back.  During the months---during those months that are stated there, I didn’t get paid; but, once I got my back-pay, I neglected to pay my wife the back BAQ, sir.”  The military judge did not ask appellant whether he could have otherwise obtained sufficient money to pay his wife the BAQ amount.

We review a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (1996) (citations omitted).  We will not overturn a military judge’s acceptance of a guilty plea unless the record of trial shows a substantial basis in law and fact for questioning it.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).

A providence inquiry into a guilty plea must establish that the accused believes and admits that he is guilty of the offense and that the factual circumstances admitted by the accused objectively support the guilty plea.
  Should the accused set up a matter inconsistent with the plea at any time during the proceeding, the military judge either must “resolve the inconsistency or reject the guilty plea.”

Appellant’s failure to admit that he had sufficient funds to pay his spouse the BAQ amount fails to meet the requirements of a Care inquiry and Article 45(a), UCMJ.
  We hold that the record of trial raises a substantial, unresolved question of law and fact as to the providence of appellant’s guilty plea to a violation of Article 92, UCMJ, with respect to the time period “between on or about 1 September 1998 and on or about 15 November 1998.”  Therefore, we hold that the finding of guilty for this time period must be reduced to conform to the facts that appellant admitted.  During the providence inquiry appellant admitted that on or about 15 November 1998, he violated Army Reg. 608-99, para. 2-6, because he did not provide support to his dependents even though he had finally received his back-pay from the Army and, therefore, had sufficient funds to pay the required BAQ to his spouse.  Accordingly, we will affirm this portion of Additional Charge IV and its Specification in our decretal paragraph.

Error in Staff Judge Advocate’s Recommendation


Due to an error in the SJAR, the convening authority purportedly approved a finding of guilty of Specification 1 of Additional Charge III (willfully disobeying a noncommissioned officer’s order to report to a work detail) after the military judge found appellant not guilty of this offense.  Appellant and his defense counsel filed no objection to the erroneous SJAR.  See R.C.M. 1105 and 1106(f)(4).  Unless indicated otherwise in his action, a convening authority approves the findings as stated in his SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  Because the military judge found appellant not guilty of Specification 1 of Additional Charge III, the convening authority’s purported approval of a finding of guilty of this offense was a nullity.  See id. (citation omitted); United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994) (citation omitted).  We will correct this error in our decretal paragraph.  

Applying United States v. Wheelus, 49 M.J. 283, 289 (1998), however, we find that appellant has made no colorable showing of possible prejudice to his substantial rights concerning the approved sentence.  UCMJ art. 59(a).  Under the facts of this case, we are satisfied that a correct statement of the findings in the SJAR would not have affected the sentence as approved by the convening authority, which approved confinement for a period of six months less than that adjudged by the military judge.  

Conclusion

We have reviewed the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  The purported finding of guilty of Specification 1 of Additional Charge III is set aside and Specification 1 of Additional Charge III is dismissed.  

The court affirms only so much of the finding of guilty of the Specification of Additional Charge IV as finds that appellant did, at or near Fort Bragg, North Carolina, on or about 15 November 1998, violate a lawful general regulation, to wit:  Army Regulation 608-99, Personal Affairs:  Family Support, Child Custody, and Paternity, para. 2-6, Financial Support Required in the Absence of a Written Financial Support Agreement or Court Order, dated 1 November 1994, by wrongfully failing to provide financial support for his dependents in the amount of his “Basic Allowance for Quarters,” in violation of Article 92, Uniform Code of Military Justice.

The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.

Senior Judge CANNER and Judge CARTER concur.
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Deputy Clerk of Court

� We also note that the SJAR, with respect to Specification 1 of Charge II, erroneously reflects that appellant was found guilty of use of cocaine between on or about 10 December 1998 and 17 December 1998, when he was actually found guilty of use of cocaine between on or about 10 December 1997 and 17 December 1997.  Additionally, the SJAR, with respect to Specification 2 of Charge II, erroneously reflects that appellant was found guilty of use of cocaine on or about 30 December 1998, when he was actually found guilty of use of cocaine on or about 30 December 1997.  The promulgating order has the correct dates for these offenses.





� Mil. R. Evid. 803(2), 803(4), and 803(24) (1998) state:





Rule 803.  Hearsay exceptions; availability of declarant immaterial.  





      The following are not excluded by the hearsay rule, even though the declarant is available as a witness: 





. . . .





(2) Excited utterance.  A statement relating to a startling event or condition made while the declarant was under the stress of excitement cause[d] by the event or condition.





. . . . 





(4) Statements for purposes of medical diagnosis or treatment.  Statements made for purposes of medical diagnosis or treatment and describ[ing] medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment.





. . . . 


   


(24) Other exceptions.  A statement not specifically covered by any of the foregoing exceptions but having equivalent circumstantial guarantees of trustworthiness, if the court determines that (A) the statement is offered as evidence of a material fact; (B) the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; and (C) the general purposes of these rules and the interests of justice will best be served by admission of the statement into evidence.  However, a statement may not be admitted under this exception unless the proponent of it makes known to the adverse party sufficiently in advance of the trial or hearing to provide the adverse party with a fair opportunity to prepare to meet it, the intention to offer the statement and the particulars of it, including the name and address of the declarant.





Effective 1 June 1999, Mil. R. Evid. 807 combined the two residual hearsay exceptions formerly found in Mil. R. Evid. 803(24) and 804(b)(5).  See United States v. Pablo, 53 M.J. 356, 357 n.* (2000).





� United States v. McElhaney, 54 M.J. 120, 132 (2000) (citations omitted); United States v. Johnson, 49 M.J. 467, 473 (1998) (citations omitted); United States v. Travers, 25 M.J. 61, 62 (C.M.A. 1987) (citation omitted).





� United States v. Meeks, 41 M.J. 150, 161 (C.M.A. 1994) (quoting United States v. Davis, 36 M.J. 337, 340 (C.M.A. 1993)).





� Grant, 42 M.J. at 343-44 (citing United States v. Pollard, 38 M.J. 41, 50 (C.M.A. 1993); United States v. Clark, 35 M.J. 98, 106 (C.M.A. 1992)).





� “Statements elicited by law enforcement officials are regarded with caution but are not per se inadmissible.”  United States v. Ureta, 44 M.J. 290, 296 (1996) (citations omitted).





� In United States v. Lingle, 27 M.J. 704, 708 (A.F.C.M.R. 1988), three-year old Tiffany was questioned by her playmates about her injuries.  In ruling that Tiffany’s responses were admissible, the court commented:





The courts also acknowledge that stress is often present for longer periods of time in young children than in adults.  Accordingly, a child is likely to repress the incident and speak of it only when asked by a person the child trusts.  See State v. Padilla, 110 Wis.2d 414, 329 N.W.2d 263 (Ct. App. 1982).  A declarant’s young age is a positive factor supporting admissibility and assuring trustworthiness as it lessens the degree of skepticism with which we might view his or her motives.  See Roberts v. Hollocher, 664 F.2d 200 (8th Cir. 1981).  Tiffany’s answer to a playmate’s question of why she was battered and bruised is the guileless response of a child telling the truth and is “free from ‘all suspicion of device and afterthought.’”  Arnold, 25 M.J. at 132 n.3.  





� See Grant, 42 M.J. at 344 (citing United States v. McGrath, 39 M.J. 158, 166-67 (C.M.A.) (noting that corroboration may be considered in determining trustworthiness after confrontation is satisfied); and United States v. Owens, 484 U.S. 554, 559 (1988)).





� United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969).





� United States v. Garcia, 44 M.J. 496, 497-98 (1996) (quoting United States v. Higgins, 40 M.J. 67, 68 (C.M.A. 1994), and citing R.C.M. 910(e)).





� Garcia, 44 M.J. at 498 (citing UCMJ art. 45(a); R.C.M. 910(h)(2)); see also United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980) (citations omitted).





� See generally United States v. Bullman, 56 M.J. 377, 381-83 (2002) (discussing financial inability in relation to dishonorable failure to pay a just debt and holding that Bullman’s guilty plea was improvident).
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