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MEMORANDUM OPINION

-----------------------------------------
ECKER, Judge:


Contrary to his pleas, appellant was convicted by a general court-martial composed of officer and enlisted members, of rape and adultery
 in violation of Articles 120 and 134, Uniform Code of Military Justice [hereinafter UCMJ], 10 U.S.C. §§ 920 and 934.  His approved sentence included a dishonorable discharge, confinement for twelve years, total forfeitures, and reduction to Private E1.


On appeal, appellant asserts that his conviction for rape is legally and factually insufficient and that he was denied effective assistance of counsel due to negligent pretrial investigation and preparation.  Focusing primarily on the issue of ineffective assistance of counsel, he seeks to have his convictions and sentence set aside.  Alternatively, he requests that we order a DuBay
 hearing to fully develop the facts concerning his ineffective assistance claim.  We have carefully considered the record of trial, along with the briefs and oral argument of the parties, and find that appellant’s claim of ineffective assistance of counsel has merit.  Further, because of the unique record in this case, further factfinding, including use of a DuBay hearing, is not required. 

FACTS 


The government’s proof of rape rested primarily on the testimony, and thus the credibility, of the fifteen-year-old victim, L.  She stated that she initially noticed appellant because of the music coming from his sport utility vehicle, thought he was nice, and readily accepted his offer of a ride home.  Her statements concerning lack of consent and force, while meeting the requirements of legal and factual sufficiency,
 were far from being overwhelming proof on both issues.  Fiber and DNA evidence circumstantially corroborated sexual activity, including an ejaculation, in appellant’s vehicle.  However, in the absence of direct evidence of penetration, this scientific evidence provided, at best, only tenuous corroboration of that aspect of her allegations. 

While testifying about threatening gestures and demeanor on the part of appellant, L also described minimal physical resistance on her part, a compliant nature, and the foregoing of opportunities to flee or seek help.  Thus, the adult-child relationship (appellant was twenty-six years old at the time) appears to have taken on great significance in the court’s evaluation of L’s claimed unwillingness to engage in sexual intercourse when viewed in the context of appellant’s alleged acts. 

Appellant did not take the stand and presented his defense solely through cross-examination of the government’s witnesses.  The defense theory of the case asserted there was insufficient evidence to prove, beyond a reasonable doubt, that sexual intercourse occurred, but that if it did occur, it was not through force, but with the consent of L.
  The emphasis of the defense presentation by cross-examination sought to discredit or reframe the laboratory evidence.  The cross-examination of L focused on resistance and consent. 

Seven weeks after trial, the convening authority directed a post-trial hearing, pursuant to Rule for Courts-Martial 1102(a) and Article 39(a), UCMJ, to investigate alleged prosecutorial misconduct.  Specifically, it was claimed that favorable information relevant to the defense and subject to discovery, was received by the government before trial in the “final” Criminal Investigation Command (CID) report, but not forwarded to the defense team.  This information consisted of brief summaries of contact interviews with potential witnesses that called into question the victim’s claim of rape as well as her general veracity.  These documents were accepted as appellate exhibits during the post-trial hearing and are part of the record.  

At that post-trial hearing, civilian defense counsel, Mr. C, averred as an officer of the court, that he had never received or seen the interview summaries.  However, he stated:

Your honor, if I received this document, and I have no recollection of receiving it and I do not believe that I received it, but if you find as a matter of fact that I received it, then there is no question that I was ineffective.  There is no question that I was not merely negligent, but that I failed to discharge my duties as a defense counsel in this case.  There’s no question that I was incompetent.

Later during sworn testimony, Mr. C not only did not disavow these comments, but went on to state:

Q.  And what was your reaction to seeing the final report?

A.  I was shocked.  I looked through that file and the first thing that I thought was a soldier has been convicted of an offense that he probably didn’t commit . . . because I failed to properly either investigate or to get materials . . . .

. . . .

A.  . . . I think if I had had this information that the cross-examination would have been structured differently, that the jury would’ve had a totally different perception than that they received.

The statements of military trial defense counsel, similarly disavowed knowledge or receipt of the summaries and concurred that knowledge of this information would have changed the tactical approach to appellant’s defense. 


After the evidence began to show that these claims of non-receipt might be rejected, defense counsel shifted to arguing that the government should have alerted them to the new information.  Both counsel noted that, based on past experience, they assumed little had changed in the body of the final CID report since the last interim report.  They also admitted that their real interest in the final report focused on the as yet unreleased laboratory reports.  These comments were also made under oath.

The military judge determined that Mr. C received a copy of the final CID report, including the relevant information, at the Article 32, UCMJ, pretrial investigation.  This investigation was conducted almost three months before appellant’s trial.  

The military judge also found that this final report had been available to the defense team, through the trial counsel’s “open file” policy, prior to the Article 32, UCMJ, investigation and remained available to them thereafter.  Both civilian and military defense counsel were aware of this policy but never availed themselves of it in preparing appellant’s case.  The evidence also established that the defense never filed a discovery request on appellant’s behalf.  The military judge denied the prosecution’s request for findings concerning the issue of ineffective assistance of counsel in appellant’s trial.

Subsequent to the post-trial hearing, appellant hired a new civilian defense counsel.  This attorney promptly filed a request with the convening authority for a second post-trial Article 39(a), UCMJ, hearing.  The purpose of this new hearing was to address appellant’s claim of ineffective assistance of counsel.

This request was supported by affidavits, extracts of the relevant portion of the final CID report, and an extensive memorandum of law and argument.
  It also contained those portions of the post-trial Article 39(a), UCMJ, record setting out trial defense counsel’s comments and observations, especially those of the civilian counsel.  Finally, it argued the significance of the “overlooked” evidence to appellant’s defense.  The convening authority, on recommendation of his staff judge advocate, denied the new request the same day he took action in appellant’s case.

LAW 


The Sixth Amendment to the Constitution guarantees an accused the right to the “effective assistance of counsel.”  United States v. Cronic, 466 U.S. 648, 653-56 (1984).  See also UCMJ, art. 27.  Effective assistance occurs when counsel’s performance, though not error free, constitutes a meaningful test of the prosecution’s evidence.  Cronic, 466 U.S. at 656; Strickland v. Washington, 466 U.S. 668, 690 (1984).  The tools of this testing include the presentation of evidence and probing cross-examination.  Cronic, 466 U.S. at 659.  Investigation is a critical precursor to application of such tools and thus essential for effective assistance to the client.  United States v. Polk, 32 M.J. 150, 153 (C.M.A. 1991); United States v. Scott, 24 M.J. 186, 188 (C.M.A. 1987).

The law presumes counsel’s competence.  Courts are to accord heavy deference to, and avoid second-guessing, counsel’s professional decisions and performance.  United States v. Morgan, 37 M.J. 407 (C.M.A. 1993); Scott, 24 M.J. at 188.

An accused bears the burden of rebutting this presumption of competence.  United States v. Crum, 38 M.J. 663, 665 (A.C.M.R. 1993).  Military practice has adopted the two-pronged test from Strickland for determining when an accused has carried this burden.  Scott, 24 M.J. at 187.  This test requires an accused to prove that (a) defense counsel committed errors that unreasonably contravened “prevailing professional norms;” and (b) caused actual prejudice to the defense.  “The test for prejudice . . . ‘is whether [under the totality of the evidence before the factfinder] there is a reasonable probability that, absent the errors, the factfinder would have had a reasonable doubt respecting guilt.’”  Scott, 24 M.J. at 188-89 (quoting Strickland, 466 U.S. at 695).

The appellant’s burden of proof requires that he provide a specific, particularized statement of the errors or deficient performance alleged and that he support his claim by evidence and facts.  Bare allegations based on speculation, conjecture, and conclusory comments will not suffice.  United States v. Jones, 39 M.J. 815, 818 (A.C.M.R. 1994); Crum, 38 M.J. 666.  Once appellant has established a colorable claim, further factfinding is generally appropriate and may be ordered.  Normally, at this point defense counsel will be afforded an opportunity to respond to the complaint.  This can be done through affidavits, sworn statements, or testimony at a DuBay hearing.  However, “if the appellant’s claim . . . can be clearly resolved from merely considering the record [of trial],” appellate courts may forego further factfinding, to include seeking input from the defense counsel.  Jones, 39 M.J. at 818.  See also United States v. Gibson, 46 M.J. 77 (1997); United States v. Lewis, 42 M.J. 1 (1995).  Cf., United States v. Ginn, 47 M.J. 236 (1997).

ANALYSIS

We would normally require affidavits or sworn statements from the putative witnesses to assure ourselves that this evidence was substantial and admissible.  However, the unique facts of this case make such documentation unnecessary.  The interview summaries were produced by CID, an investigative arm of the government that might reasonably be viewed as biased toward the prosecution.  Yet these summaries were potentially damaging to the government’s case.  We believe this circumstance constitutes an indicia of reliability and are therefore willing to accept them at face value.  Given the staff judge advocate’s unwillingness to conduct specific factfinding on this clearly developed, critical issue, we do not believe doing so is unfair to the government.

Accordingly, the submission by appellant, through his new civilian defense counsel, which is based on evidence contained in the record of the trial and the post-trial Article 39(a), UCMJ, session, establishes a colorable claim meeting the requirements of Crum and Jones.  Further, we conclude that appellant’s claim “can be clearly resolved from merely considering the record.”  See Jones, 39 M.J. at 818.  Additional factfinding is unnecessary.  Because we base our decision on the record of trial, including the sworn testimony of counsel, the problem which concerned the court in Ginn (improper use of post-trial, extra record affidavits) is not involved in this case.

Turning to prong one of the Strickland test, the record shows that counsel were professionally deficient.  Mr. C’s comments, in context, were doubtfully meant as an admission of incompetence; yet they accurately state the situation, given the record and the military judge’s findings.  Thus, defense counsel unreasonably failed to obtain readily available, and admissible, evidence relevant to appellant’s defense.  The record also reveals that counsel failed to put in place discovery mechanisms and conduct, as counseled by the Scott and Polk decisions, a reasonable investigation into the background and post-incident conduct of the key witness against appellant.  

On this point, we take particular note of the fact that Mr. C was given the interview summaries as part of a document he requested.  This occurred almost three months before trial, yet the document was apparently never read.  We are also unpersuaded that it was reasonable to treat the body of the final report as unchanged from the interim report(s).  Finally, we concur with the military judge that this new information imposed no duty of notice on the government.

Having found errors contravening prevailing professional norms, we turn to the question of prejudice.  Again, we start with the comments of counsel.  Both professed shock on discovery of the ignored or “overlooked” evidence.  More importantly, both concluded that this evidence was extremely relevant and would have changed their strategic approach to appellant’s defense.

We do not, however, rely solely on the words of counsel.  As noted above, this was legally and factually a close case.  The government’s proof relied heavily on the testimony, and therefore the credibility, of the victim, L.  Thus, the testing of the government’s proof by counsel in the form of a thorough, focused cross-examination of L, was pivotal to the effective defense of appellant.  Overlooking, or failing to pursue, the statements of nine potential adult and juvenile witnesses questioning the truth of L’s allegations, as well as her general veracity, can not be viewed as harmless, non-prejudicial error. 

Accordingly, we find that counsel committed errors and that these errors were unreasonable under prevailing professional norms.  Further we find that there is a reasonable probability these errors denied the factfinder consideration of information sufficient to create a reasonable doubt concerning appellant’s guilt.  As such, both counsel’s errors prejudiced appellant in a way that “‘deprive[d] the defendant of a fair trial, a trial whose result is reliable.’”  Scott, 24 M.J. at 188 (quoting Strickland, 466 U.S. at 687).  Under the circumstances, appellant was denied the effective assistance of counsel.

The findings of guilty and the sentence are set aside.  A rehearing may be ordered by the same or a different convening authority.


Senior Judge GORDON and Judge JOHNSTON concur.











FOR THE COURT:







JOHN T. RUCKER







Lieutenant Colonel, JA







Clerk of Court

� Appellant was also charged with one specification of carnal knowledge (sexual intercourse with a child under sixteen years old; force and lack of consent not required), as an alternate violation of Article 120, Uniform Code of Military Justice.  On motion by the defense, the military judge held this specification, under the facts of the case, multiplicious for findings with rape.  Accordingly, he instructed the members that they could only convict appellant of rape or carnal knowledge, but not both.  Appellant was found not guilty of carnal knowledge.


 


� United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967).


  


� See Jackson v. Virginia, 443 U.S. 307 (l979) (defining the standard of review for legal sufficiency) and United States v. Turner, 25 M.J. 324 (C.M.A. l987) (defining the standard of review for factual sufficiency).





� To this end, civilian defense counsel convinced the military judge to give an instruction on findings concerning the defense of mistake of fact on the issue of  consent.  This offered appellant the possibility of a complete defense to the claim of rape.  See Dep't of Army, Pam. 27-9, Military Judges' Benchbook, para. 5-11-2 (15 Feb. 1989).


 


� We do not fault the military judge for doing so.  The issue was outside the scope of the convening authority’s direction for the post-trial Article 39(a), UCMJ, session. 


  


� A copy of this request is part of the post-trial processing record and is before this court.
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