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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge, sitting as a special court-martial, convicted appellant, in accordance with his pleas, of desertion and use of marijuana, in violation of Articles 85 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 885 and 912a [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for six months, forfeiture of $500.00 pay per month for six months, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provides for a bad-conduct discharge, confinement for four months, forfeiture of $500.00 pay per month for six months, and reduction to Private E1.  

The case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, and the government’s reply thereto.  Appellant asserts, and the government concedes, that the convening authority erred by failing to grant appellant two months of confinement credit against his approved sentence to confinement, as was required by the pretrial agreement. 




In ruling on the defense motion for sentence credit based on alleged violations of Article 13, UCMJ, the military judge never explicitly found a violation of Article 13, UCMJ.  However, the military judge, after imposing her sentence, stated: “But for the other three instances [allegations of Article 13, UCMJ, violations made by appellant’s trial defense counsel] that I’ve just discussed in this case, I would have sentenced PV2 Burkett to forfeiture of pay for 8 months; and confinement for 8 months.”  Both appellant and the government interpret this as a grant of sentence credit to remedy the alleged violations of Article 13, UCMJ.  In light of the government’s concession, and because we find that appellant’s Article 13, UCMJ, rights were violated in this case, we will take corrective action in our decretal paragraph. 
Accordingly, the findings of guilty are affirmed.  The court approves only so much of the sentence as provides for a bad-conduct discharge, confinement for two months, forfeiture of $500.00 pay per month for two months, and reduction to Private E1.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored as mandated by Article 75(a), UCMJ.
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