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MEMORANDUM OPINION UPON REMAND
------------------------------------------------------
This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

Judge COOK:

A military judge sitting as a general court-martial convicted appellant, pursuant to her pleas, of making a false official statement, larceny, and forgery (two specifications), and contrary to her plea, of obstructing justice, in violation of Uniform Code of Military Justice [hereinafter UCMJ] Articles 107, 121, 123, and 134; 10 U.S.C. §§ 907, 921, 923, and 934 (2005).  The military judge sentenced appellant to a bad-conduct discharge, confinement for twenty-four months, forfeiture of $750.00 pay per month for twenty-four months, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved confinement for eight months and otherwise approved the remainder of the sentence. 
During our court's Article 66, UCMJ review, we concluded appellant’s plea inquiry did not support specifications 1 and 2 of the Additional Charge (the forgery specifications), and affirmed instead two false official statements, in violation of Article 107, UCMJ,
 and otherwise affirmed the remaining findings and sentence.  On 5 May 2010, the United States Court of Appeals for the Armed Forces set aside that portion of our decision affirming the two specifications of false official statements, as well as the sentence, but affirmed the remainder of our decision.  By dismissing those specifications, our superior court rang the death knell of the “closely-related offense” doctrine.  United States v. Morton, 69 M.J. 12, 13 (C.A.A.F. 2010).  Also as part of their decision, our superior court returned the record of trial to The Judge Advocate General for remand to this court for sentence reassessment.  
Background

Regarding the affirmed specifications, appellant engaged in a diverse pattern of misconduct.  First, in October 2005, after having been denied permission to move off post, appellant made a false official statement.  Specifically, appellant presented an invalid lease agreement for an off-post residence, as a supporting document attached to a DA Form 5960 (Authorization to Start, Stop, or Change Basic Allowance for Quarters (BAQ) and/or Variable Housing Allowance (VHA)), in order to obtain housing funds to which she was not entitled.  Based on her false submission, finance office personnel paid appellant approximately $7,787.00 in unauthorized housing benefits.  For this misconduct, appellant was convicted of Specification 2 of Charge II, in violation of Article 107, UCMJ, and of The Specification of Charge III, in violation of Article 123, UCMJ.

Second, in November 2005, law enforcement authorities investigating child pornography linked appellant’s internet protocol (IP) address to the downloading of internet child pornography.  On 13 December 2005, Criminal Investigative Command (CID) agents advised appellant of her Article 31 rights and interviewed her concerning the suspected child pornography on her laptop.  Appellant told the agents she had loaned her laptop to another soldier.  While the agents planned to interview the other soldier and retrieve the laptop, the agents warned appellant to contact them if the borrower returned the laptop to her first, and further directed appellant not to delete anything from the laptop.  Sometime between 13 and 22 December, the borrower returned the laptop to appellant.  Although cognizant of the guidance given to her by the CID agents, appellant acted contrary to it and sold her laptop to an unknown individual.  The CID agents were unable to locate this individual or the laptop.   For this misconduct, appellant was convicted of The Specification of Charge IV, in violation of Article 134, UCMJ.   
Law

In United States v Doss, 57 M.J. 182, 185 (C.A.A.F. 2002) (citations omitted), our superior court reiterated its guidance in United States v. Sales, 22 M.J. 305 (C.M.A. 1986) regarding sentence reassessment by a Court of Criminal Appeals:

If the court can determine that, absent the error, the sentence would have been at least of a certain magnitude, then it may cure the error by reassessing the sentence instead of ordering a sentence rehearing.  A sentence of that magnitude or less will be free of the prejudicial effects of error.  If the error at trial was of a constitutional magnitude, then the court must be satisfied beyond a reasonable doubt that its reassessment cured the error.  If the court cannot reliably determine what sentence would have been imposed at the trial level if the error had not occurred, then a sentence rehearing is required.

These rules ensure that the demands of Article 59(a), UCMJ, (i.e., purging a reassessed sentence of prejudicial error) are met prior to determining sentence appropriateness as required by Article 66(c) UCMJ.
  See United States v. Buber, 62 M.J. 476, 479 (C.A.A.F. 2006); Sales, 22 M.J. at 308.  See also United States v. Moffeit, 63 M.J. 40, 41 (C.A.A.F. 2006).  In his concurring opinion in Moffeit, Judge Baker provided a non-exhaustive list of factors as relevant to buttressing the presumption that appellate judges can indeed reassess a sentence.  Moffeit, 63 M.J. at 43-44.  These factors include: (1) changes in the penalty landscape; (2) appellant’s choice of forum at trial; (3) nature of remaining offenses; and (4) identification and evaluation by the Court of Criminal Appeals of the factors relied upon in a reassessment decision.  Id.  While we consider these factors in applying the Sales rules, we recognize no one factor, or combination of factors, is necessarily controlling of a decision to reassess a sentence or order a rehearing.  Id.
Discussion

We do not find a dramatic change in the penalty landscape.  In the absence of the pretrial agreement, following her original convictions, appellant would have faced a maximum possible punishment of a dishonorable discharge, confinement for thirty years, forfeiture of all pay and allowances, and reduction to Private E1.  The dismissal of the two forgery specifications of the Additional Charge reduced appellant’s maximum sentence with respect to confinement by ten years.  At trial, the military judge sentenced appellant to twenty-four months confinement, but pursuant to the pretrial agreement, the convening authority only approved eight months confinement.

The reduced maximum possible confinement is not striking in light of the serious nature of the remaining offenses and the aggravated nature of appellant’s misconduct in relationship to the dismissed charge.  First, appellant remains convicted of three other UCMJ violations, a pattern of serious criminal activity spanning nearly two months, including selling a laptop she knew law enforcement authorities wished to examine as part of a child pornography investigation.  Appellant also presented an invalid lease to the finance office and received thousands of dollars in housing benefits to which she was not entitled.
Second, the original sentence was imposed by a military judge sitting alone, making it more probable that this court can determine what would have resulted at sentencing absent the error.  See Moffeit, 63 M.J. at 42-44 (Baker, J., concurring).
Third, during the sentencing phase and sentencing argument, the trial counsel focused on the impact of child pornography on victims and the fact appellant’s actions prevented law enforcement from examining her computer and pursuing those responsible for the child pornography.  The obstruction of justice charge, coupled with the larceny, is the gravamen of appellant’s misconduct.  The fact appellant altered two sick slips to briefly extend her time on quarters had little or no impact on the sentence imposed.
Finally, we are convinced that appellant’s pattern of misconduct, particularly the obstruction of justice and larceny charges, accounted for her sentence to a bad-conduct discharge and twenty-four months confinement.  Thus, given the circumstances of this case, we are confident beyond a reasonable doubt we can reliably determine what sentence would have been imposed at the trial level if the error had not occurred, that such sentence is appropriate, and a sentence rehearing is not required.

Decision

Considering the nature of the remaining findings of guilty, the entire record, the sentence adjudged at trial, and applying the principles of Moffeit, 63 M.J. at 42-44, and Sales, 22 M.J. at 305, to include those principles identified by Judge Baker in his concurring opinion, we are confident with our determination in this case.  “[W]e perceive no reasonable possibility of benefit to [appellant] by remand of the record. . .  for reassessment of the sentence.”  United States v. Sims, 57 M.J. 419, 422 (C.A.A.F. 2002) (citation omitted).  We affirm the sentence as approved by the convening authority.  

Senior Judge JOHNSON and Judge BAIME concur.
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Clerk of Court

�  Appellant was originally charged with altering, on two occasions, a DD Form 689 (Individual Sick Slip), so as to spend more time on quarters than actually authorized. 


�  Article 59(a) provides that “[a] . . . sentence . . . may not be held incorrect on the ground of error of law unless the error materially prejudices the substantial rights of the accused.”  Article 66(c) provides that a Court of Criminal Appeals “may 


affirm . . . the sentence or such part or amount of the sentence, as it finds correct in law and fact and determines, on the basis of the entire record, should be approved.” 


�  The agreement contained a provision requiring appellant first be convicted of the obstruction of justice charge before the eight-month cap would apply. Had appellant been found not guilty of obstruction of justice (a charge appellant contested), a five-month cap would have applied.
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