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MEMORANDUM OPINION

-----------------------------------------
MERCK, Senior Judge:


A special court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of conspiracy to commit larceny, absence without leave, larceny, and communication of a threat, in violation of Articles 81, 86, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 886, 921, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, a fine of $500.00 to be paid to the United States and confinement for one month if the fine was not paid, and reduction to Private E1.  
  This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, and the government’s response thereto.  Of appellant’s four assignments of error, one merits discussion and relief.  We agree with appellant’s assertion that the evidence supporting his conviction for communicating a threat( is factually insufficient.
FACTS
Appellant deployed to Afghanistan in January 2002.  In February 2002, he talked to his wife who was in the United States.  He subsequently became withdrawn, depressed, stopped eating regularly, sleeping at night, and failed to maintain his living area.  Appellant’s squad leader, Sergeant (SGT) Lilly, became concerned and required him to maintain his personal area and to eat while SGT Lilly watched.  
Appellant later went to his platoon leader, First Lieutenant (1LT) Jenkins, and asked to see the company commander.  Appellant told 1LT Jenkins that he was so mad at SGT Lilly for making him eat that appellant thought he was going to shoot him.  In response to questioning by the military judge, 1LT Jenkins testified that appellant’s exact words were “I was so mad at Sergeant Lilly that for one moment I thought I was going to shoot him.”  First Lieutenant Jenkins testified, “I took this as a very serious threat because as he was saying this, he seemed extremely remorseful; that right there told me that this was very credible and that he was probably going to do it.”    

LAW

The test for factual sufficiency is “whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses,” this court is “convinced of the accused’s guilt beyond a reasonable doubt.”  See United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).


The elements of wrongfully communicating a threat are:

(1)  That the accused communicated certain language expressing a present determination or intent to wrongfully injure the person, property, or reputation of another person, presently or in the future;

(2)  That the communication was made known to that person or to a third person;

(3)  That the communication was wrongful; and

(4)  That, under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.

Manual for Courts-Martial, United States (2002 ed.), Part IV, para. 110b.


The term “threat” means “[a]n avowed present determination or intent to injure presently or in the future.”  United States v. Phillips, 42 M.J. 127, 129 (C.A.A.F. 1995) (internal quotations and citations omitted).  To find an accused guilty of communicating a threat, the factfinder must be convinced beyond a reasonable doubt that “a reasonable person in the recipient’s place would perceive the contested statement by appellant to be a threat.  Id. at 130.  In making this determination, the factfinder should consider the literal language of the communication and all the surrounding circumstances.  Id. at 129.  
DISCUSSION

 We are convinced beyond a reasonable doubt that appellant communicated to 1LT Jenkins that he had thought about harming SGT Lilly in the past.  However, we are not satisfied that the literal language constituted a present intent to injure, or that a reasonable person under the same circumstances would perceive it to be so.  The statements convey appellant’s past state of mind rather than communicating a threat.  See United States v. Cotton, 40 M.J. 93, 95 (C.M.A. 1994).  

Accordingly, the court sets aside and dismisses Charge IV and its Specification.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge and reduction to Private E1.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored and mandated by Article 75(a), UCMJ.


Judge JOHNSON and Judge KIRBY concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( The Specification of Charge IV reads as follows:





In that Private(E-2) Mark A. Nell[e]y, U.S. Army, did, at or near Afghanistan on or about 20 February 2002, wrongfully communicate to 2LT Matt Jenkins, a threat to kill SGT Lilly by shooting him.
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