FERRO – ARMY 9701015


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

CAIRNS, KAPLAN, and MERCK

Appellate Military Judges

UNITED STATES, Appellee

v.

Specialist JEREMY J. FERRO

United States Army, Appellant

ARMY 9701015

Headquarters, V Corps

W. G. Jewell, Military Judge

For Appellant:  Colonel John T. Phelps II, JA; Lieutenant Colonel Michael L. Walters, JA; Captain Jodi E. Terwilliger-Stacey, JA (on brief).

For Appellee:  Colonel Russell S. Estey, JA; Captain Mary E. Braisted, JA; Captain Kelly R. Bailey, JA (on brief).

25 August 1998

-----------------------------------------

MEMORANDUM OPINION

-----------------------------------------
MERCK, Judge:


Pursuant to the appellant’s pleas, a military judge, sitting as a general court martial, found the appellant guilty of disobeying a lawful order, making a false official statement, willful damage to personal property, and assault consummated by a battery in violation of Articles 92, 107, 109, and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 892, 907, 909, and 928 (1988)[hereinafter UCMJ].  Thereafter, at the close of the evidence, contrary to his pleas,
 the appellant was convicted of provoking speeches or gestures, a violation of Article 117, UCMJ. 

The appellant was sentenced to a bad-conduct discharge, confinement for seven months, forfeiture of all pay and allowances, and reduction to E1.  The convening authority, in compliance with the terms of the pretrial agreement, approved only so much of the adjudged sentence as provided for a bad-conduct discharge, confinement for six months, forfeiture of all pay and allowances, and reduction to E1.

This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, the appellant’s three assignments of error, the matter personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s response thereto.  We find no basis for relief; however, the appellant’s assertion that the Specification of Charge III fails to state an Article 117, UCMJ, offense warrants further discussion.

FACTS


On 6 April 1997, Sergeant (SGT) Avallone was the noncommissioned officer-in-charge in barracks building 1363, Fliegerhorst Kaserne, Hanau, Germany.  Sergeant Avallone was providing assistance to Private E2 Hollenback who had been assaulted by the appellant and Specialist (SPC) Russell.  While SGT Avallone was talking on the phone, requesting an ambulance and the military police, he saw the appellant and SPC Russell walking down the hallway.  The appellant was yelling at SGT Avallone.  Sergeant Avallone saw that SPC Russell had a deep laceration across his wrist that was dripping blood.  Sergeant Avallone understood that the appellant was asking him to call an ambulance for SPC Russell.  Because he had already called for an ambulance, SGT Avallone hung up the phone.  The appellant was very upset; he believed that SGT Avallone was not going to call an ambulance.  The appellant “got in” SGT Avallone’s face, yelling at him.  Sergeant Avallone told SPC Russell “to go in my room.”  He then told the appellant to “‘[a]t ease’” and “that [he] had everything under control, and he needed to get out of my face.”


The appellant responded by getting about twelve to eighteen inches from SGT Avallone’s face and yelling, “Fuck you Sarge.  I don’t know who you think you are.”  The appellant further stated that he was going to fight SGT Avallone and “kick [his] ass.”  Although SGT Avallone maintained his composure, he believed the appellant’s statement, “I’m going to kick your ass,” to be “provoking.”  During this incident, SGT Avallone again told the appellant to be “at ease” and that he, SGT Avallone, did not “have to take that crap from [the appellant] and that [the appellant] needed to get out of my face.”

DISCUSSION


The appellant, inter alia, was charged with disrespect to a noncommissioned officer, a violation of Article 91, UCMJ, as follows:

In that Specialist Jeremy J. Ferro, U.S. Army, 127th Military Police Company, did, at or near Building 1363, Fliegerhorst Kaserne, Hanau, Germany, on or about 6 April 1997, did (sic) treat with disrespect in language Sergeant Anthony S. Avallone, a noncommissioned officer, then known by the said Specialist Jeremy J. Ferro to be a noncommissioned officer by saying to him, “Fuck You,” and “I’ll kick your ass,” or words to that effect.


The military judge ruled that this offense did not allege an offense under Article 91, UCMJ, because it failed to state that the noncommissioned officer was in the execution of his office; however, he found that it did state a violation of Article 117, UCMJ, a lesser included offense of disrespect to a noncommissioned officer.


The Manual for Courts-Martial, United States, Part IV, paragraph 42b (1995 ed.) [hereinafter MCM] sets forth the elements of Article 117 as follows:

(1) That the accused wrongfully used words or gestures toward a certain person; (2) [t]hat the words or gestures used were provoking or reproachful; and (3) [t]hat the person toward whom the words or gestures were used was a person subject to the code.


The MCM, Part IV, paragraph 42c(1) defines those words which are “provoking” and “reproachful” as “those words or gestures . . . which are used in the presence of the person to whom they are directed and which a reasonable person would expect to induce a breach of the peace under the circumstances.”  It is not necessary that the words used be a challenge to violence; words may be provoking and reproachful “to a reasonable person because of their tendency to lead to quarrels, fights, or other disturbances.”  See United States v. Davis, 37 M.J. 152, 155 (C.M.A. 1993).

In the military, a charged offense “should be sufficiently specific to inform the accused of the conduct charged [and] to enable the accused to prepare a defense  . . . .”  Rule for Courts-Martial 307(c)(3) discussion, para. (G)(iii).  Sufficient notice involves two issues:  (a) are the terms used in the pleading sufficient to allege every element of an offense expressly or by necessary implication; and (b) is the appellant protected against future prosecutions for the same conduct.  United States v. Russell, 47 M.J. 412 (1998) (citing United States v. Brecheen, 27 M.J. 67 (C.M.A. 1988); United States v. Sell, 11 C.M.R. 202, 206 (C.M.A. 1953); and United States v. Klein, 42 C.M.R. 671, 672 (A.C.M.R. 1970).

“An accused may be found guilty of an offense necessarily included in the offense charged. . . .”  Article 79, UCMJ.  Although the MCM, Part IV, paragraph, 15d(3)(a) lists a violation of Article 117 as a lesser included offense of Article 91, UCMJ, this is not dispositive.  The determination of whether one offense is an included offense of another, under the UCMJ, requires the application of the “pleadings-elements” test
 described in United States v. Weymouth, 43 M.J. 329 (1995); United States v. Owen, 47 M.J 501 (Army Ct. Crim. App. 1997); and United States v. Neblock, 45 M.J. 191, 203 (1996)(Crawford, J., concurring).

In this case, we are convinced that the manner and circumstances in which the appellant uttered the words, “Fuck you” and “I’ll kick your ass,” to SGT Avallone, described supra, are obviously provocative and to a reasonable person could lead to quarrels, fights, or disturbances.  But see United States v. McHerrin, 42 M.J. 672 (1995)(holding that Article 117, UCMJ, was not necessarily included in a violation of Article 91, UCMJ, disrespect to a noncommissioned officer).  We find that the appellant was on notice of what offense he had to defend against; is protected from future prosecution for this conduct; and that Article 117, UCMJ, is, under this factual predicate, an included offense of Article 91, UCMJ.

The remaining allegations of error, to include those raised personally by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), are without merit.


The findings of guilty and the sentence are affirmed.

Senior Judge CAIRNS and Judge KAPLAN concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� The appellant entered a plea of guilty to Charge III and its Specification, disrespect to a noncommissioned officer in violation of Article 91, UCMJ, by exceptions.  The plea was rejected by the military judge.  The appellant then attempted to plead guilty to a violation of Article 117, UCMJ, an included offense of Charge III and its Specification, but the military judge rejected that plea as not provident.  The parties then litigated whether the appellant was guilty of the Article 117, UCMJ, offense.





� An offense is “necessarily included” in another when its elements are a subset of the elements of the charged offense.  United States v. Foster, 40 M.J. 140 (C.M.A. 1994).  Elements may be either a “quantitative” or “qualitative” subset to a greater offense; a “qualitative subset” exists when elements of the lesser offense, although not present in the greater offense, are rationally derived from, or legally less serious than, those present in the greater offense.  United States v. Weymouth, 43 M.J. 329 (1995).  See also United States v. Britton, 47 M.J. 195 (1997).
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