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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:  


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of absence without leave, larceny (four specifications), arson (two specifications), and underage drinking (two specifications), in violation of Articles 86, 121, 126, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 921, 926, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for thirty months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the adjudged sentence and credited appellant with 216 days of confinement credit against his approved sentence to confinement.

This case is before the court for review pursuant to Article 66, UCMJ.  Appellant asserts, inter alia, that appellant is entitled to a new staff judge advocate’s (SJA) post-trial recommendation (SJAR) and action.  We agree.  
FACTS

In a memorandum dated 1 October 2003, appellant’s trial defense counsel requested clemency on behalf of appellant pursuant to Rule for Courts-Martial 1105.  In his request for clemency, appellant’s trial defense counsel submitted numerous enclosures that attested to appellant’s good duty performance, his good character, and his struggle with alcohol abuse.  His trial defense counsel requested that the convening authority provide sentence relief and reduce the adjudged period of confinement from thirty months to twenty-four months.

Appellant asserts that prior to the convening authority’s action, he drafted a personal request for clemency and gave it to his trial defense counsel, but the request did not reach the convening authority prior to action on 15 October 2003.  In support of this assertion, we have before us Defense Appellate Exhibit A, a two-page letter from appellant to the convening authority dated 8 October 2003.  No further documentary evidence exists within the record or has otherwise been proffered by the government to rebut the assertion that the convening authority did not review appellant’s personal clemency request before action.
DISCUSSION


To prevail on an allegation of post-trial error, appellant must: (1) allege error to our court; (2) assert prejudice as a result of the error: and (3) show what he would do to resolve the error if given the opportunity.  United States v. Wheelus, 49 M.J. 283, 288 (C.A.A.F. 1998).  In matters affecting the convening authority’s post-trial decision to grant clemency, “there is material prejudice to the substantial rights of an appellant if there is an error and the appellant ‘makes some colorable showing of possible prejudice.’”  Id. at 289 (quoting United States v. Chatman, 46 M.J. 321, 323-24 (C.A.A.F. 1997)).

Article 60(c)(2), UCMJ, requires the convening authority to consider clemency matters submitted by an accused.  We cannot speculate as to whether the convening authority considered an accused’s clemency matters.  United States v. Craig, 28 M.J. 321, 325 (C.M.A. 1989).  In the absence of “tangible proof” that appellant’s personal submission was presented to the convening authority, we must conclude that appellant’s submissions were omitted from consideration and post-trial error occurred.  See United States v. Hallums, 26 M.J. 838, 841 (A.C.M.R. 1988).
Because of this omission, we are not convinced that appellant was “afforded a full opportunity to present matters to the convening authority prior to his action on the case.”  See United States v. Hawkins, 34 M.J. 991, 995 (A.C.M.R. 1992).  Under the facts of this case, we find that appellant has demonstrated a “colorable showing of possible prejudice.”  See Wheelus, 49 M.J. at 289.  As a result, we will exercise our considerable discretion and set aside the convening authority’s action and require a new SJAR and action.

Accordingly, the action of the convening authority, dated 15 October 2003, is set aside.  The record of trial will be returned to The Judge Advocate General for a new SJAR( and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ. 






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
( We note that the description of the Specification of Charge I in the SJAR is ambiguous in that it seems to state that appellant was convicted of absence without leave terminated by apprehension.  Our reading of the record indicates that, while the allegation that the absence was “terminated by apprehension” was not specifically excepted out of the plea or the military judge’s findings, the military judge did not find appellant guilty of that aggravating fact.  Accordingly, we encourage the SJA to ensure that the finding is unambiguously stated in the new SJAR.  See United States v. Diaz, 40 M.J. 335 (C.M.A. 1994).
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