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---------------------------------------------------

MEMORANDUM OPINION ON REMAND

---------------------------------------------------

Per Curiam:


Pursuant to his pleas, a military judge, sitting as a general court-martial, convicted appellant of attempting to commit forcible sodomy, rape, forcible sodomy, assault consummated by a battery, indecent acts upon a child (three specifications), and communicating a threat, all with a child under the age of sixteen, in violation of Articles 80, 120, 125, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 920, 925, 928, and 934 [hereinafter UCMJ].  The convening authority approved only so much of the adjudged sentence as provides for a dishonorable discharge, confinement for sixteen years, and reduction to Private E1.  In our initial Article 66, UCMJ, review of appellant’s case, this court affirmed the findings and sentence.  (14 October 1999) (unpub.).  


On 19 May 2000, the United States Court of Appeals for the Armed Forces granted review of the following issue in appellant’s case:

WHETHER THE PERSONAL ASSERTION MADE BY APPELLANT THAT THE MILITARY JUDGE WAS DISQUALIFIED UNDER ARTICLE 26(b), UCMJ, BECAUSE HER MEMBERSHIP IN THE BAR OF PENNSYLVANIA WAS INACTIVE AT THE TIME OF HIS COURT-MARTIAL IS TRUE, AND, IF SO, WHETHER HER INACTIVE STATUS CONSTITUTES A JURISDICTIONAL DEFECT.


By order dated 18 September 2000, our superior court remanded appellant’s case “for further review in light of the question of the qualification of the military judge which has been raised for the first time on appeal before this Court.”  This issue was raised by appellant before this court pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  We carefully considered the issue at that time and found it to be without merit.  We have again considered this issue per our superior court’s direction and again find it to be meritless.

The qualifications for appointment as a military judge are provided in Article 26(b), UCMJ:

A military judge shall be a commissioned officer of the armed forces who is a member of the bar of a Federal court or a member of the bar of the highest court of a State and who is certified to be qualified for duty as a military judge by the Judge Advocate General of the armed force of which such military judge is a member.  

See also Rule for Courts Martial [hereinafter R.C.M.] 502(c); Army Reg. 27-1, Judge Advocate Legal Services [hereinafter AR 27-1], para. 13-2h(2)(3 Feb. 1995).   


The military judge who conducted appellant’s trial on the merits was Judge Wright.  We have accepted an appellate exhibit which confirms that at the time of appellant’s trial Judge Wright was a member of the Pennsylvania bar in a voluntary “inactive status.”  We have concluded that Judge Wright’s “inactive status” in the Pennsylvania bar does not equate to her not being a member of the bar of Pennsylvania as contemplated by Article 26(b), UCMJ.  The UCMJ, R.C.M., and AR 27–1, do not disqualify a military judge on the ground that his or her bar status is designated as “inactive”.  Cf. United States v. Steele, 53 M.J. 274, 276 (2000) (civilian attorney not disqualified by virtue of his inactive status with his state bars).  In any event, we have also accepted a certification from the Clerk of Court of the United States Army Court of Criminal Appeals, as an appellate exhibit, which declares that, since 1986, Judge Wright has been a member in good standing of this Federal bar.  

Accordingly, the referred question is answered in the negative, and the decision of this court dated 14 October 1999 remains in effect.  United States v. Ginn, 47 M.J. 236, 238 n. 2 (1997).







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court
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