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MEMORANDUM OPINION

-----------------------------------------
CARTER, Judge:

Pursuant to his pleas, appellant was convicted of indecent acts with a child under the age of sixteen in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 (1988)[hereinafter UCMJ].  Contrary to his pleas, a general court-martial composed of officer and enlisted members convicted appellant of attempted sodomy and rape of the same child in violation of Articles 80 and 120, UCMJ.  The convening authority approved the adjudged sentence of a dishonorable discharge, confinement for ten years, and reduction to Private E1.

The case is before the court for automatic review under Article 66, UCMJ.

Appellant raises three assignments of error:

I.

THE MILITARY JUDGE ABUSED HER DISCRETION IN PERMITTING MRS. BRIONES, DR. LOCKROW, AND DR. SORBIN [SIC] TO TESTIFY, PURSUANT TO MIL. R. EVID. 803(4), ABOUT STATEMENTS THE VICTIM MADE WHILE BEING INTERVIEWED AND EVALUATED.

II.

THE MILITARY JUDGE CAST ASIDE HER MANTLE OF IMPARTIALITY IN QUESTIONING MRS. BRIONES AND DOCTOR LOCKROW AND THEREBY ENABLED THE PROSECUTION TO ESTABLISH A FOUNDATION FOR ADMISSION OF THE HEARSAY STATEMENTS MADE TO THEM BY [THE VICTIM].

III.

THE APPROVED SENTENCE TO A DISHONORABLE DISCHARGE AND TEN YEARS [OF] CONFINEMENT IS EXCESSIVE.

Facts

Prior to pleas, the defense sought a motion in limine to preclude a number of medical and investigative personnel from repeating appellant’s seven-year-old stepdaughter’s [hereinafter H] oral statements to them about appellant’s sexual abuse.  The basis of the defense motion was that these statements were taken from H for investigative purposes rather than for purposes of medical diagnosis or treatment.  See Military Rule of Evidence 803(4) [hereinafter Mil. R. Evid.].

In June 1995, H began seeing an Army social worker, Ms. Briones, concerning H’s allegation that appellant hit her with a wooden spoon.  Ms. Briones saw H and her mother for a total of six sessions.  During these sessions Ms. Briones provided therapy and counseling for both H and her mother concerning their respective roles and responsibilities in an effort to enhance the functioning of the family.  During a scheduled counseling session on 23 August 1995, their fifth or sixth such session, H told Ms. Briones that she did not like what appellant did when Mom was not at home and generally described appellant’s indecent acts.  Ms. Briones asked H some general questions about the sexual abuse.  Ms. Briones then notified Child Protective Services and the Criminal Investigative Division.  Representatives from both of these organizations came to Ms. Briones’ office and interviewed H for about an hour.  Ms. Briones then referred H to the emergency room for a medical examination.  Dr. Lockrow (Army gynecologist) and Dr. Sobrin (Army pediatrician) examined H in the emergency room and asked her questions about how the abuse occurred.

In a seven-page decision, the military judge ruled that H’s statements to Ms. Briones, Dr. Lockrow, Dr. Sobrin, and Mr. Mantz (private psychotherapist) were admissible under the medical diagnosis or treatment exception to the hearsay rule.  Mil. R. Evid. 803(4).  Appellant now challenges that ruling only as it relates to Ms. Briones, Dr. Lockrow, and Dr. Sobrin.

During his guilty plea inquiry, appellant admitted that on three different occasions he committed indecent acts upon H.  Each instance of abuse was progressively more depraved.  Appellant’s admitted indecent acts included fondling her, placing his fingers into her vagina and anus, and placing his penis upon her vulva while he was masturbating.

At the defense request, the military judge advised the members, during the trial on the rape and sodomy charges, of the appellant’s guilty plea to indecent acts.  The members also considered appellant’s sworn statement, which was admitted without objection, wherein appellant described his indecent acts and specifically stated that when he was ready to ejaculate, he placed the tip of his penis against H’s vagina.  The government case also included the testimony of Ms. Briones, Dr. Lockrow, Dr. Sobrin, Mr. Mantz, and H.  Appellant did not testify.

H testified that appellant “put his private into my private” and that it hurt.  When asked to point to her “private,” H pointed to her groin area and said, “and in the back.”  She called her back private her “bottom.”  H also stated that she felt appellant make her front private wet when he was putting his front private into hers, and that afterwards appellant wiped the wet off.

Dr. Lockrow testified that H’s hymen was grossly abnormal.  It looked like the vaginal opening of a sexually active eighteen- to nineteen-year-old female.  Dr. Lockrow stated that H’s condition was indicative of chronic sexual abuse consisting of repeated penetration of her vagina by an object two or three centimeters in diameter.  Four photographs taken during Dr. Lockrow’s gynecological examination of H were admitted without objection.  Dr. Lockrow did not testify concerning anything H said during the medical examination.

Mr. Mantz testified that he had seen H for fourteen therapy sessions since September 1995.  H told him that appellant had penetrated her vaginally with his penis on a number of occasions, had attempted to penetrate her anally with his penis, and licked her vagina once.  H described appellant’s ejaculate as feeling “sticky.”

Ms. Briones testified that on 23 August 1995 H reported that she didn’t like what appellant did to her when her mother wasn’t home.  When Ms. Briones asked what appellant did, H replied that he gets on top of her and goes up and down.  When Ms. Briones asked H if appellant “went inside her,” H responded that she didn’t understand the question.  Ms. Briones did not pursue the matter further.  Ms. Briones did not testify that H ever told her that appellant raped or sodomized her.

Dr. Sobrin testified concerning what H told him during his pediatric examination of her on 23 August 1995.  H told Dr. Sobrin that appellant undressed himself, pulled down H’s Pocahontas panties, laid on top her (front to front), placed his private part into hers, and that it hurt.  H also stated that appellant put his mouth in her private and that it was “icky-wicky.”  H stated that she reported this because she was tired of it happening.

Discussion

We have carefully considered appellant’s three assignments of error and find each of them to be without merit.  The inclusion of Dr. Lockrow in Assignments of Error I and II was erroneous.  Dr. Lockrow did not testify on the merits about any statements H made during his examination of her.  Accordingly, the military judge’s Mil. R. Evid. 803(4) ruling concerning Dr. Lockrow, as well as her partiality when questioning him during the motion in limine, are moot.

We find that the military judge* did not abandon her impartiality when questioning Ms. Briones during the motion in limine.  A military judge has explicit authority to interrogate witnesses under Mil. R. Evid. 614(b), but must avoid the appearance of partiality.  See Rule for Courts-Martial 801(3), discussion.  The trial defense counsel asserted that Ms. Briones’ role in questioning H about sexual abuse was investigative in nature and not related to medical treatment.  Ms. Briones testified she had a dual role in questioning H.  The military judge’s questions were directed at clarifying the nature of that dual role.  A military judge does not abandon her impartiality when she asks questions to clarify factual uncertainties.  United States v. Dock, 40 M.J. 112, 127-28 (C.M.A. 1994); United States v. Reynolds, 24 M.J. 261, 264 (C.M.A. 1987).  The military judge in this case did not abuse her discretion or abandon her impartiality when questioning Ms. Briones.

We also find that the military judge did not abuse her discretion in permitting Ms. Briones and Dr. Sobrin to testify under Mil. R. Evid. 803(4) about statements H made to them while being interviewed and evaluated.  The medical treatment exception to the hearsay rule applies to statements made to social workers and doctors, among others.  United States v. Kelley, 45 M.J. 275, 279 (1996).

The standard of review for a military judge’s evidentiary ruling is abuse of discretion.  When, as in this case, the ruling involves a mixed question of law and fact, an abuse of discretion occurs if the military judge’s findings of fact are clearly erroneous or her decision reflects an erroneous understanding of the law.  Kelley, 45 M.J. at 279-80.

Applying that standard to this record, we find that the military judge’s written ruling demonstrates that she did not abuse her discretion in applying the require-ments of Mil. R. Evid. 803(4) to the facts of this case.  Using our fact-finding authority under Article 66(c), UCMJ, we expressly find that (1) H did understand that Ms. Briones, Dr. Sobrin, and Mr. Mantz were examining her and asking her questions for the purpose of medical diagnosis and treatment; and (2) H’s responses to these questions were made with the expectation of receiving medical benefit and treatment, including treatment for her emotional suffering.

Even if the military judge erred in admitting the testimony of Ms. Briones or Dr. Sobrin, there was no prejudice to appellant.  The testimony of Ms. Briones and Dr. Sobrin pales when compared to appellant’s sworn statement and the testimony of H, Dr. Lockrow, and Mr. Mantz.  We hold that if error occurred, it did not affect the substantial rights of appellant.  UCMJ art. 59(a); United States v. Flack, 47 M.J. 415, 417 (1998).

On consideration of the entire record, we hold the findings of guilty and the sentence are correct in law and fact and that the sentence is appropriate.  UCMJ art. 66(c).  Accordingly, the findings of guilty and the sentence are affirmed.


Senior Judge TOOMEY and Judge TRANT concur.







FOR THE COURT







JOSEPH A. NEURAUTER







Clerk of Court

* Two military judges participated in this case.  The first judge ruled on appellant’s motion in limine and is the subject of Assignments of Error I and II.  The second judge accepted appellant’s guilty plea and presided over the trial on the rape and sodomy charges.  Appellant does not allege that the second judge was not impartial.
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