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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

CARVER, Judge:


A military judge, sitting as a special court-martial, convicted the appellant, pursuant to his pleas, of wrongful use of marijuana and breaking restriction, in violation of Articles 112a and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 912a and 934.  The appellant was sentenced to a bad-conduct discharge, confinement for four months, and reduction to pay grade E-1.  Pursuant to a pretrial agreement, the convening authority approved the sentence as adjudged, but suspended all confinement over time served (22 days). 


After carefully considering the record of trial, the appellant’s assignment of error, and the Government’s response, we conclude that the findings and sentence are correct in law and fact and that no error materially prejudicial to the substantial rights of the appellant was committed.  Arts. 59(a) and 66(c), UCMJ.


In his sole assignment of error, the appellant contends that he was denied the effective assistance of his trial defense counsel because his counsel only met with him briefly before trial, never explained the adverse consequences of a bad-conduct discharge, and argued for a bad-conduct discharge without the agreement of the appellant.  We decline to provide relief.


The appellant enlisted and came on active duty on 6 October 1997 for a term of four years.  He served honorably for about two years, advancing to the grade of lance corporal (pay grade E-3).  However, on 2 February 2000, the appellant received nonjudicial punishment (NJP) for the wrongful use of marijuana and for a short period of unauthorized absence.  As a result, he was awarded restriction to his company area for 45 days, extra duties for 45 days (to run concurrently with the restriction), forfeiture of one-half of his base pay for two months, and reduction to pay grade E-2.  He did not appeal the NJP.  Prosecution Exhibit 1 at 9.  


On 2 March 2000, the appellant broke the restriction he received from NJP by leaving the company area and going off base. On 3 March 2000, he was placed in pretrial confinement and participated in a urinalysis.  The record does not reflect the basis for the urinalysis, but the procedure was not challenged at trial, nor has it been raised as an issue on appeal.  The appellant’s urine specimen was later determined to be positive for the metabolite of marijuana.  Record at 13-20, 27.


The appellant’s special court-martial proceeded quickly.  The charge of breaking restriction was referred to trial by special court-martial on 16 March 2000.  Charge Sheet.  The additional charge of wrongful use of marijuana was preferred and referred to the same court-martial on 24 March 2000.  Additional Charge Sheet.  The appellant, the trial defense counsel and the convening authority, signed a pretrial agreement on the date of referral of the additional charge, 24 March 2000.  Appellate Exhibits I and II.  


The special court-martial was conducted the next day on 25 March 2000.  During trial, the appellant waived his right to a three-day waiting period after service of charges.  The appellant pled guilty to both offenses pursuant to the pretrial agreement.  During sentencing, the trial counsel offered into evidence Prosecution Exhibit 1, which consisted of a copy of the right hand side of the appellant’s service record book.  This exhibit was received into evidence without objection.  Record at 28.  The military judge advised the appellant of his right to present matters in extenuation and mitigation and to testify or to make an unsworn statement on his own behalf.  Nonetheless, the appellant presented no matters in extenuation and mitigation; he made no statement, sworn or unsworn.  Record at 29.  The trial defense counsel made a short argument on sentence:


Sir, it’s time to stop wasting money and time on this Marine.  He was supposed to get out within a couple of days that he was picked up on breaking restriction with an OTH [other than honorable discharge].  He has also said in his pretrial agreement that he will request appellate leave.  The Marine Corps is just spending money on this Marine to house him, to feed him, to clothe him, and send chasers back and forth.  The unit had the chance of just getting him out; they chose not to.  That’s their prerogative.


The defense then request [sic] that -– he spent 22 days in pretrial confinement.  We ask for time served.  That way, he can get his appellate leave and get out of the Marine Corps so we don’t have to spend any more time and money on him.

Record at 29-30.  The trial defense counsel’s comment regarding the request for appellate leave apparently referred to the following sentence in the first part of the pretrial agreement, “If a punitive discharge is awarded I agree to request to be placed on voluntary appellate leave awaiting the final disposition of my case.”  Appellate Exhibit I at ¶ 13; accord Record at 25.  The trial defense counsel’s comment regarding the OTH (other than honorable) separation apparently referred to the appellant’s statement during the providence inquiry that he was “getting out of the Marine Corps on the 3d of March with an other than honorable discharge.”  Id. at 18.  The record does not reflect who told the appellant that he was going to receive an OTH separation, the basis for such a separation, or why he did not receive the OTH. 


Two years after trial, the appellant signed an affidavit, which has been attached to the record, in which he stated that: (1) he only talked to his trial defense counsel for about 10 minutes prior to trial; (2) his counsel asked if he wanted to get out and the appellant replied that he wanted to go home; (3) his counsel never advised him of the consequences of a bad-conduct discharge; (4) his counsel told him to “just plead guilty of [sic] the charges and say, ‘yes, sir;’” (5) the appellant never asked his counsel to argue for a bad-conduct discharge; (6) the appellant went on appellate leave after trial; (7) the appellant did not deserve a bad-conduct discharge; and (8) the appellant would like to do whatever possible to stay in the U.S. Marine Corps.  Appellant's Affidavit of 11 Mar 2002. 


In response, the trial defense counsel signed an affidavit, which has been attached to the record, in which he stated that: (1) he counseled the appellant before his prior NJP and was therefore familiar with the appellant’s background and prior misconduct; (2) he was detailed as the appellant’s trial defense counsel on 14 March 2000; (3) on 20 March 2000 he made a request to have the appellant brought to his office for an interview; and (4) he talked to the appellant on 23 or 24 March 2000.  He talked to the appellant for about one hour, during which he first gave the appellant his standard 30-minute court-martial advice briefing and then discussed the specifics of the appellant’s case.  They discussed the ramifications of United States v. Campbell, 50 M.J. 154 (1999) and how his prior NJP would assist the Government in proving knowing use of marijuana.  Significantly, he advised the appellant that he would probably be found guilty at trial of wrongful use of marijuana and that he would probably receive a bad-conduct discharge and several months of confinement in the brig.  


The trial defense counsel said that he then asked the appellant what he wanted to do and the appellant said he did not want to contest the charges, that he did not want to be in the Marine Corps any more, and that he wanted to go home as soon as possible because he did not like the brig.  He thoroughly discussed the adverse ramifications of a bad-conduct discharge with the appellant and that the appellant said that he didn’t care and that he just wanted to go home no matter the consequences.  They agreed to ask for a pretrial agreement to limit the confinement.  Accordingly, the counsel then talked to the trial counsel and to the convening authority who agreed to a pretrial agreement for “time served.”  The counsel and the appellant then thoroughly reviewed the contents of the written pretrial agreement before they signed it.  The appellant did not want to present any evidence in extenuation or mitigation because the appellant wanted to get out of the brig as soon as possible and did not want to wait to compile a sentencing case.  The counsel stated that his sentencing argument was not a request for a bad-conduct discharge, but was rather a request to let the appellant out of the brig without confinement so as to meet or beat the pretrial agreement and eliminate the possibility of having any suspended confinement.  Trial Defense Counsel's Affidavit of 19 Nov 2002.


The U.S. Supreme Court has articulated two prongs that an appellate court must find before concluding that relief is required for ineffective assistance of counsel -- deficient performance and prejudice.  The proper standard for attorney performance is that of reasonably effective assistance.  Counsel is strongly presumed to have rendered adequate assistance and made all significant decisions in the exercise of reasonable professional judgment.  Strickland v. Washington, 466 U.S. 668, 687 (1984).  This Constitutional standard applies equally to military cases.  United States v. Scott, 24 M.J. 186, 187 (C.M.A. 1987).  In order to show ineffective assistance, an appellant must surmount a very high hurdle.  United States v. Moulton, 47 M.J. 227, 229 (1997).  In Strickland, the Supreme Court said that:

Judicial scrutiny of counsel's performance must be highly deferential.  It is all too tempting for a defendant to second-guess counsel's assistance after conviction or adverse sentence, and it is all too easy for a court, examining counsel's defense after it has proved unsuccessful, to conclude that a particular act or omission of counsel was unreasonable. 

Strickland, 466 U.S. at 684.


The trial defense counsel may not argue for a bad-conduct discharge contrary to the desires of the appellant.  United States v. Lyons, 36 M.J. 425, 427 (C.M.A. 1993); United States v. Volmar, 15 M.J. 339, 341 (C.M.A. 1983); United States v. Mitchell, 16 C.M.A. 302, 304, 36 C.M.R. 458, 460 (1966).  On the other hand, as we said in United States v. Evans, 35 M.J. 754 (N.M.C.M.R. 1992):

Generally, if trial defense counsel argues that a punitive discharge is appropriate, the military judge must question the accused if it appears that this concession does not comport with the accused’s desires or the accused does not understand the ramifications of it.  This questioning need not be extensive.  In cases in which the award of a punitive discharge is virtually certain and it appears that defense counsel’s concession in argument is patently reasonable, no inquiry by the military judge is required even if the accused has not affirmatively stated his desire for a punitive discharge.  Certainly, the better practice in this latter eventuality is for the military judge to conduct a brief inquiry to ensure that the accused agrees with his counsel’s concession.

Id. at 758-59 (citations omitted).  We find that the trial defense counsel did not argue for a bad-conduct discharge, but simply acknowledged the inevitability that one would be awarded.  Instead of making a futile argument for retention, the trial defense counsel argued for minimal confinement.  Thus, we find that the trial defense counsel’s sentencing argument was not deficient performance.  


It may well be the better practice that the military judge should have briefly questioned the appellant about this concession, but there is no legal requirement to do so.  It is also the better practice for the trial defense counsel to obtain a written statement from the appellant as to his understanding of the effect of a punitive separation so as to avoid the situation presented here, but, similarly, there is no legal requirement to do so.
  United States v. Blunk, 17 C.M.A. 158, 161, 37 C.M.R. 422, 425 (1967).


As to the remaining allegations of deficient performance, we do not find the facts in the appellant’s favor and we hold that the appellant has not met the heavy burden of demonstrating ineffective assistance of counsel.  In making that determination, we do not find it necessary to order a fact-finding hearing.  Instead, we have considered the opposing affidavits and the record of trial.  Our superior Court has provided us with guidance as to when a fact-finding hearing is required:   


The general rule for ordering an evidentiary hearing on a post-trial claim raised in federal civilian courts is that a hearing is unnecessary when the post-trial claim "(1) is inadequate on its fact, or (2) although facially adequate is conclusively refuted as to the alleged facts by the files and records of the case," . . . [A] guilty-plea record contains factual admissions with respect to guilt and additional concessions as to the satisfactory performance of counsel which cannot be ignored by the appellate court. . . . A civilian appellant is bound by those admissions unless he shows that this record casts no real light on his post-trial factual allegations or he provides a viable reason for departing from his earlier statements.


. . . .


We hold that the same principles should be applied to determine whether a DuBay hearing is warranted in a guilty-plea case raising ineffective-assistance-of-counsel claim.  Such a hearing need not be ordered if an appellate court can conclude that "the motion and the files and records of the case . . . conclusively show that [an appellant] is entitled to no relief."  In making such a judgment, the appellate court must consider whether the factual allegations supporting the claim contradict admissions made in the guilty-plea inquiry.  It must also consider the appellant’s avowed satisfaction with his defense counsel.  If a post-trial allegation of fact covers a matter within the record of the earlier plea and no reason is proffered for rejecting the earlier contrary assertion by appellant, the allegation can be summarily rejected as inherently incredible, and no hearing need be ordered.

United States v. Ginn, 47 M.J. 236, 244-45 (1997)(citations omitted).  

Applying the principles set forth above, we find that we may resolve the factual issues based upon the record and conflicting affidavits without the need for a factfinding hearing.  We specifically find that the factual allegations made by the appellant contradict admissions made in the record and that there is no adequate reason for rejecting his earlier admissions. 


Examining the record and the affidavits, we find that the trial defense counsel’s affidavit is more credible than that of the appellant.  In several specific instances, the appellant’s affidavit conflicts with statements made on the record.  The appellant alleged that his trial counsel defense counsel did not fully prepare him for the court-martial, that his counsel only talked to him for about 10 minutes and that his counsel told him to “just plead guilty [to] the charges and say, ‘yes, sir.’”  Yet the record does not support those allegations.  On the contrary, in court, the appellant said that he was ready and prepared for trial and was even willing to waive the three-day waiting period.  During the providence inquiry, the appellant stated that he had enough time to discuss his case with his trial defense counsel and that he was satisfied with his advice.  The appellant appeared to be fully prepared by his counsel since the appellant and the military judge engaged in a lengthy discussion of the facts and elements of the two offenses, encompassing nine pages in the record of trial.  The appellant also told the military judge that before he signed the pretrial agreement he read over the entire agreement and discussed it with his attorney.  During the discussion of the specific terms of the agreement, the appellant told the military judge that he agreed to request voluntary appellate leave if a bad-conduct discharge was adjudged.  Further, we find it much more likely that the appellant and the trial defense counsel discussed the case twice, at least once for preliminary matters and once to sign and discuss the pretrial agreement, instead of the one short meeting alleged by the appellant.  


We further find that the appellant voluntarily chose not to present any evidence in extenuation and mitigation, including a sworn or unsworn statement.  On the record, the military judge advised the appellant of his right to present such evidence and the appellant acknowledged his understanding of that right.  Thus, we find that the appellant voluntarily chose not to present such evidence.  It is understandable that the appellant would want to be tried as soon as possible without delay to obtain sentencing evidence since his pretrial agreement allowed him to get out of the brig as soon as he was sentenced and as soon as he submitted a voluntary request for appellant leave.  If the appellant desired a punitive separation, the trial defense counsel may assist the appellant, even by following the appellant’s instructions not to present any evidence in sentencing.  United States v. Weatherford, 19 C.M.A. 424, 427, 42 C.M.R. 26, 29 (1970); Blunk, 17 C.M.A. at 160, 37 C.M.R. at 424.  


Even if the trial defense counsel’s performance was deficient, we find no prejudice to the appellant.  Relying upon our experience, and after considering the entire record before us, we are convinced that the military judge would have adjudged, and the convening authority would have approved, a bad-conduct discharge in this case regardless of any deficient performance by the trial defense counsel.  We specifically find that the sentence is appropriate for this offender and his offenses.  United States v. Healy, 26 M.J. 394, 395 (C.M.A. 1988); United States v. Snelling, 14 M.J. 267, 268 (C.M.A. 1982).


Accordingly, the findings of guilty and sentence, as approved on review below, are affirmed.


Senior Judge PRICE and Judge BRYANT concur.






   For the Court






   R.H. TROIDL 






   Clerk of Court

�  Such a statement should not be used at trial, but shall be retained in the trial defense counsel’s file.  





1
9

