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BARTO, Senior Judge:


A military judge sitting as a general court-martial found appellant guilty, pursuant to his pleas, of violating a lawful general regulation (three specifications), indecent assault, and adultery (two specifications), in violation of Articles 92 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892 and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for six months, forfeiture of all pay and allowances, and reduction to Private E1.  


This case is before us for review pursuant to Article 66, UCMJ.  Appellant asserts multiple errors, and three warrant discussion.  Appellant maintains that the military judge erred by failing to elicit an adequate factual predicate to support his guilty plea to indecent assault.  Appellant also claims that the military judge erred by failing to explain the defense of mistake of fact and obtain appellant’s disclaimer thereto.  Appellant further asserts that the staff judge advocate (SJA) erred by failing to address appellant’s assertion of legal error in matters submitted to the convening authority under the provisions of Rules for Courts-Martial [hereinafter R.C.M.] 1105 and 1106(f).  For the reasons stated below, these assignments of error are without merit, and we affirm.

BACKGROUND


At the time of the offenses at issue, appellant was a thirty-one-year-old married platoon sergeant assigned to the 21st Replacement Company at Fort Hood, Texas.  The members of his platoon were junior enlisted soldiers who were inprocessing to the installation.  Appellant pleaded guilty to several offenses arising from misconduct with subordinates including indecently assaulting and committing adultery with Private JT.  

As part of his pretrial agreement with the convening authority, appellant stipulated to the following facts at trial.  Appellant and Private JT had consensual sexual intercourse twice in the early morning hours of 23 February 2001.  After the second act of intercourse, appellant took one of Private JT’s hands and placed it on his penis.  Private JT voluntarily began stroking his penis, appellant then felt her vagina with one of his hands.  Private JT did not like appellant touching her vagina, and she told appellant “no.”  Appellant continued to touch Private JT’s vagina in spite of the fact that she repeatedly told him “no” and asked him to stop touching her vagina.  While protesting appellant’s contact with her vagina, Private JT continued to stroke appellant’s penis until he ejaculated.  Appellant then got up, used a towel to wipe the semen from himself and the bed sheets, got back in the bed with Private JT, and fell asleep.  Private JT remained in the bed with appellant and fell asleep approximately one hour later.  Both slept until the beginning of the duty day later that morning.

The military judge admitted the stipulation without objection and elicited consistent facts from appellant during the plea colloquy.  While discussing the prejudicial effects of the misconduct, appellant and the military judge had the following exchange:

MJ:  Okay, in general, the conduct of Private [JT] was voluntary and consensual.  There was no force involved except for this one incident of touching her vagina; would you agree with that?

ACC:  Yes, Your Honor.

MJ:  Would you agree that that conduct was against her will?  (The accused and counsel conferred.)
ACC:  Right, Your Honor.  She didn’t consent to it, Your Honor, so, yes, I was wrong about that.  

MJ:  Again, just that specific conduct.  That’s all that we’re talking about.

ACC:  Yes, Your Honor.

Appellant later admitted all the elements of the offense of indecent assault.  The military judge found his pleas to be provident and entered findings of guilt consistent with appellant’s pleas.


Trial defense counsel subsequently submitted matters on behalf of appellant to the convening authority before the initial action in appellant’s case.  In a multi-page memorandum, counsel identified “mitigating circumstances warranting clemency.”  These circumstances included the assertion that “[t]he indecent assault that SSG Dill plead guilty too was far from what one would normally expect when we discuss ‘indecent assault.’  In fact, the circumstances surrounding the assault were so mitigating and extenuating as to minimize and limit the ‘assault’ into almost a misunderstanding.”  Counsel also asserted that the post-trial processing of the case was unreasonably slow.  The SJA did not specifically mention either assertion in his addendum to the original recommendation to the convening authority signed by the acting SJA.  The SJA did state in his addendum that he had personally considered the memorandum and other matters submitted on appellant’s behalf but did not believe that clemency was warranted.  The convening authority approved the sentence in his initial action.  

LAW

We review a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (1996) (citations omitted).  We will not overturn a military judge’s acceptance of a guilty plea unless the record of trial shows a substantial basis in law and fact for questioning it.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  A providence inquiry into a guilty plea must establish that the accused believes and admits that he is guilty of the offense and that the factual circumstances admitted by the accused objectively support the guilty plea.  United States v. Garcia, 44 M.J. 496, 497-98 (1996) (quoting United States v. Higgins, 40 M.J. 67, 68 (C.M.A. 1994) and citing R.C.M. 910(e)). 
DISCUSSION

Factual Predicate for the Indecent Assault

Appellant now asserts that Private JT’s conduct before, during, and after the vaginal touching “underscores the voluntary nature of the encounter and thereby provides a substantial basis to question acceptance of the plea.”  The elements of the offense of indecent assault in violation of Article 134, UCMJ, are as follows:

(1) That the accused assaulted a certain person not the spouse of the accused in a certain manner;

(2) That the acts were done with the intent to gratify the lust or sexual desires of the accused; and

(3) That, under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.

Manual for Courts-Martial, United States (2000 ed.) [hereinafter MCM], Part IV, para. 63b.  The MCM describes an “assault” as “an attempt or offer with unlawful force or violence to do bodily harm to another, whether or not the attempt or offer is consummated.”  Id. at Part IV, para. 54c(1)(a).  “A ‘battery’ is an assault in which the attempt or offer to do bodily harm is consummated by the infliction of that harm.”  Id. at Part IV, para. 54c(2)(a).  It is noteworthy under the present circumstances that “‘[b]odily harm’ means any offensive touching of another, however slight.”  Id. at Part IV, para. 54c(1)(a); see United States v. Sever, 39 M.J. 1, 4 (C.M.A. 1994) (holding that a kiss on the cheek may be sufficient to establish an offensive touching).  
Appellate defense counsel argue that “the law would ask too much of SSG Dill, or any man in his place, to require him to recognize and attribute meaningful significance to [Private JT’s] utterance while she was naked, stroking his penis, stroking it after having engaged in foreplay and two instances of sexual intercourse, to the point of ejaculation.”  Counsel then suggests that if we were to allow appellant’s guilty plea to stand, it would be “inconsistent with traditional notions of fair play and substantial justice, prejudice[] SSG Dill’s rights, and illegally sanction[] lawful behavior”.

We disagree.
  Appellant pleaded guilty and waived a trial of the facts concerning, inter alia, consent, mistake, prejudice, and discredit.  On appeal, “the issue must be analyzed in terms of providence of his plea, not sufficiency of the evidence.”  United States v. Faircloth, 45 M.J. 172, 174 (C.A.A.F. 1996).  In conjunction with his plea, appellant stipulated that he touched Private JT’s vagina after she repeatedly told him “no” and asked him to stop touching her vagina.  Appellant also stated under oath that Private JT told him “no” several times, but that he continued touching her vagina over her objections.  In this light, it is clear that the military judge ensured that there was an adequate factual basis for the guilty plea, see R.C.M. 910(e), and we are satisfied that there is no substantial basis in law or fact for questioning the providence of appellant’s plea.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  

Mistake of Fact


Appellant also asserts that the circumstances of the offense, when coupled with appellant’s statements during the plea inquiry, necessitated a discussion concerning the possible defense of mistake of fact as to consent.  To be punishable under the UCMJ, an assault “must be done without legal justification or excuse and without the lawful consent of the person affected.”  MCM, Part IV, para. 54c(1)(a); see UCMJ art. 128(a) (requiring “unlawful force or violence” to establish assault).  “Consent, of course, can convert what might otherwise be offensive touching into nonoffensive touching . . . and a reasonable and honest mistake of fact as to consent constitutes an affirmative defense in the nature of legal excuse.”  United States v. Greaves, 40 M.J. 432, 433 (C.M.A. 1994) (citations and footnote omitted); see R.C.M. 916(j)(1).  Should the accused set up a matter inconsistent with the plea at any time during the proceeding, the military judge either must “resolve the inconsistency or reject the guilty plea.”  Garcia, 44 M.J. at 498 (citing UCMJ art. 45(a) and R.C.M. 910(h)(2)); see United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980) (citations omitted).  “If any potential defense is raised by the accused’s account of the offense or by other matter presented to the military judge, the military judge should explain such a defense to the accused and should not accept the plea unless the accused admits facts which negate the defense.”  R.C.M. 910(d) discussion.  

In particular, appellant places great weight upon his declaration during the plea inquiry, “She didn’t consent to it, Your Honor, so, yes, I was wrong about that.”  Appellant now contends that this statement is an assertion of mistake concerning consent by Private JT, and the military judge erred by failing to explain the defense and obtain appellant’s disclaimer before entering findings of guilt.  However, it is important to place the remark in its proper context within appellant’s colloquy with the military judge.  The military judge had previously asked appellant to explain why his conduct with Private JT was prejudicial to good order and discipline, and appellant explained that his “misjudgment” as a noncommissioned officer would have a discrediting effect on “the whole atmosphere” of the unit.  In an apparent effort to emphasize the prejudicial nature of the misconduct in the face of appellant’s equivocal response, the military judge then asked appellant, “Now, Private [JT] was obviously willing to sleep with you voluntarily, but, at the same time, do you agree that these particular acts that you’ve just described to me were without the consent of Private [JT]; that, after she said ‘No’, you continued to do it?”  Defense counsel then asked whether the military judge was “talking about the hand on the vagina part, is that correct?”  The military judge responded that he was talking only about the indecent assault offense and asked appellant whether he would “agree that that conduct was against her will?”  It was at this point, after consulting with counsel, that appellant stated that Private JT “didn’t consent to it, Your Honor, so, yes, I was wrong about that.”

When viewed from this perspective, we find that appellant’s statement was actually an assertion of culpability rather than mistake.  The aim of the inquiry by the military judge at this point was to elicit an acknowledgement from appellant that his misconduct had deleterious effects.  The military judge was apparently satisfied by the response at issue as he terminated his questioning on this offense immediately thereafter.  We agree with the implicit conclusion by the military judge that it was the nonconsensual aspect of appellant’s misconduct that was most prejudicial or discrediting.  Notwithstanding appellant’s use of the word “wrong” in his answer, we are satisfied that appellant did not raise the defense of mistake of fact as to consent by his response
 or otherwise set “up matter inconsistent with the plea.”  UCMJ art. 45(a).
Addendum


Appellant also asserts that the SJA erred by failing to address legal errors raised by appellant in his submission to the convening authority under the provisions of R.C.M. 1105 and 1106(f).  A “staff judge advocate shall state whether, in the staff judge advocate’s opinion, corrective action on the findings or sentence should be taken when an allegation of legal error is raised in matters submitted under R.C.M. 1105.”  R.C.M. 1106(d)(4).  However, we are “free to affirm when a defense allegation of legal error would not foreseeably have led to a favorable recommendation by the staff judge advocate or to corrective action by the convening authority.”  United States v. Hill, 27 M.J. 293, 297 (C.M.A. 1988).  As our superior court has noted, “If there is no error in the first instance at trial, we will not find prejudicial error in the failure of the SJA to respond or in the failure of the court below to address the issue.”  United States v. Welker, 44 M.J. 85, 89 (C.A.A.F. 1996).


As a threshold matter, we are not persuaded that either assertion by trial defense counsel amounted to “an allegation of legal error.”  Although not cited by either party, this court has previously held that allegations of unreasonable but non-prejudicial delay in post-trial processing “do not constitute alleged legal errors that require SJA comment under R.C.M. 1106(d)(4).”  United States v. Hutchison, 56 M.J. 756, 759 (Army Ct. Crim. App. 2002).  As such, no comment other than that made by the SJA in the addendum was required.  See United States v. Broussard, 35 M.J. 665, 671 (A.C.M.R. 1992) (holding addendum that stated “I have carefully considered the enclosed matters and, in my opinion, corrective action with respect to the findings and sentence is not warranted” was sufficient to assert disagreement with clemency matters).


Assuming that trial defense counsel did assert legal error in his clemency matters concerning the providence of his guilty plea to indecent assault, we conclude that his assertions were without merit.  Our analysis above establishes that there was an adequate factual predicate adduced at trial for the guilty plea, and appellant’s plea inquiry did not set up any matter inconsistent with his guilty plea.  Under the particular circumstances of this case, we therefore conclude that any intimations of legal error in trial defense counsel’s memorandum were clearly without merit and “would not foreseeably have led to a favorable recommendation by the staff judge advocate or to corrective action by the convening authority.”  Hill, 27 M.J. at 297; see Welker, 44 M.J. at 89.


The remaining assignments of error and the issues raised personally by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), are without merit.  

The findings of guilty and the sentence are affirmed.    

Judge CLEVENGER and Judge MAHER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� We also expressly reject the notion that Private JT’s consent to intercourse and fondling somehow means that she is subsequently unable to withhold or withdraw her consent to other sexual acts with appellant.  Cf. Military Rule of Evidence 314(e)(3) (“Consent may be limited in any way by the person granting consent”).  “If the touching exceeds the scope of the consent given, the touching is not consensual and thus is unlawful.”  Gnadt v. Virginia, 27 Va. App. 148, 151 (Va. Ct. App. 1998).    





� Even if we interpreted appellant’s ambiguous statement to be an assertion of mistake, we note that appellant made no express claim that his purported mistake was reasonable, rendering the defense inchoate.  See Garcia, 44 M.J. at 497-98 Rather, appellant’s ambiguous statement merely had “the ring of ‘the usual version given by one who seeks to soften the punishment to be imposed, by assuring a court that he would not have been in the hands of the law had he been fully conscious of the consequences.’”  United States v. Logan, 22 U.S.C.M.A. 349, 351, 47 C.M.R. 1, 6 (1973) (quoting United States v. Wright, 6 U.S.C.M.A. 186, 190, 19 C.M.R. 312, 316 (1955)); cf. United States v. Penister, 25 M.J. 148, 153 (C.M.A. 1987) (Cox, J., concurring) (observing that not all rationalization is inconsistent with a guilty plea).  
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